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BARBADOS 

IN THE EMPLOYMENT RIGHTS TRIBUNAL 

NO. ERT 092/2014 

BETWEEN: 

NICOLE LAYNE        CLAIMANT 

AND 

G4S SECURE SOLUTIONS (BARBADOS) LIMITED   RESPONDENT 

  

BEFORE: 

  

KATHY-A. HAMBLIN, Deputy Chairman 

FREDERICK FORDE, Employees’ Representative  

EDWARD BUSHELL, Employers’ Representative 

  

DATES OF HEARING: November 20, December 11 and 12, 2017 

  

DATE OF DECISION: December 13, 2017 

  

APPEARANCES: Mrs. Lesley Trotman-Edwards, Attorney-at-Law and Sir Roy Trotman, of 

the Barbados Workers’ Union for the Claimant who was present. 

  

Mr. Michael Koeiman of Clarke Gittens Farmer, Attorneys-at-Law for the Respondent, who was 

represented at the hearing by its General Manager, Roger Barrow. 

  

REASONS 

On December 13, 2017 the Tribunal gave judgment in this matter dismissing the Claimant’s 

Complaint. The reasons for that decision are provided at the request of both parties.  

SUMMARY OF THE FACTS 

Nicole Layne (“the Claimant”) was a security officer in the employ of G4S Secure Solutions 

(Barbados) Limited (“the Respondent”).  She complains that she was unfairly dismissed on 

September 12, 2013.  She claims that on June 13, 2013, she was assigned to verify the baggage 

count for JetBlue Airways (“JetBlue”) Flight No. 872 destined to New York.    She 

communicated her bag count by walkie-talkie to a JetBlue employee but was advised by that 

employee that her figure was inaccurate.  She was asked to count the bags again, which she did, 

with the same result.  The Claimant admits that she was overheard on the walkie-talkie stating 

that “JetBlue doesn‟t even know the right fucking bag count.”  The Claimant was summoned to a 
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disciplinary hearing by the Respondent and was subsequently informed that her services were 

summarily terminated.  

The Respondent contends that the Claimant’s actions amounted to gross misconduct and, that 

following an investigation and two meetings with the Claimant and her representatives, a 

decision was taken to dismiss her. 

She brings her claim on the following grounds: 

1. That the Respondent “deliberately delayed processing [her] appeal as a consequence of 

which she was denied due process”; and 

 

2. That “there was no case regarding any action demanding dismissal”. 

The Claimant seeks reinstatement and compensation for the losses she alleges she has suffered. 

EVIDENCE 

The Complaint is supported by the Witness Statement of the Claimant filed on November 21, 

2014.  In addition to her Witness Statement, the Claimant produced the following documents: 

1. Letter dated June 10, 2013, from the Respondent to the Barbados Workers’ Union 

confirming the date of commencement of the Claimant’s employment and her earnings; 

and 

 

2. Letter dated December 16, 2014, from the Barbados Workers’ Union to the Chief Labour 

Officer requesting that the matter be referred to the Tribunal; 

The Claimant was the only witness to testify on her behalf. 

On December 4, 2017, the Respondent filed a single witness statement, that of its general 

manager Roger Barrow, whose attendance at the hearing was compelled by Summons issued by 

the Tribunal on November 20, 2017.    

The Respondent produced a bundle of documents pursuant to the said Summons including: 

1. Respondent’s offer of employment to the Claimant dated July 27, 2006; 

2. Memorandum of Agreement dated July 31, 2002, between Securicor (Barbados) Limited 

and the Barbados Workers’ Union (“the Collective Agreement”); 

3. G4S Secure Services Security Officer’s Manual; 

4. Letter of commendation dated May 12, 2009, given to the Claimant by the Respondent; 

5. Five letters dated between January 4, 2010, and August 15, 2011, from the Respondent 

to the Claimant relating to disciplinary matters which were at the date of dismissal 
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expunged from the Claimant’s record in accordance with Part A (d) of the Employment 

Rights Act 2012-9 (“the Act”); 

6. Letter dated May 31, 2013, from the Respondent to the Claimant relative to excessive 

absence from work; 

7. First warning letter dated August 7, 2013, from the Respondent to the Claimant relative 

to poor attendance; 

8. Email dated June 17, 2013, from Terry Layne of JetBlue to Juanita Knight, Senior 

Supervisor, Aviation Services at the Respondent company with attached email from 

Yolanda Briggs to Terry Layne; 

9. Statements dated June 17, 2013, of the Claimant, Erskin Browne and Tracey Lewis; 

10. Letter dated June 28, 2013, from the Respondent to the Claimant notifying the Claimant 

of the complaint from JetBlue and informing her of the charges being brought against 

her; 

11. Summons dated June 28, 2013, from the Respondent to the Claimant to attend a 

disciplinary hearing on July 1, 2013; 

12. Partial Minutes of a disciplinary meeting held on July 3, 2013 relating to the Claimant; 

13. Letter dated July 23, 2013, from the Respondent to the Claimant requesting her 

attendance at a meeting on July 26, 2013; 

14. Letter dated September 3, 2013, from the Respondent to the Claimant requesting her 

attendance at a meeting on September 6, 2013; 

15. Letter dated September 12, 2013, from the Respondent to the Claimant advising of the 

outcome of the disciplinary hearing and terminating the Claimant’s services; 

16. Termination of Services/Lay-off certificate; 

17. Letter dated September 18, 2014, from the Respondent to the Chief Labour Officer; 

18. Letter dated December 18, 2014, from the Chief Labour Officer to the Secretary, 

Employment Rights Tribunal referring the matter to the Tribunal.  

The Claimant referred to the following cases in support of her claim:  

1. Dr. Chhabra v. West London Mental Health NHS Trust [2012] EWCA1735 (QB); 

2. Sandwell & West Birmingham Hospitals NHS Trust v. Mrs. A. Westwood [2009] 

UKEAT 0032/09 

3. Arawak Cement Company Limited v. London (1996) 52 W.I.R.  54; and 

4. British Home Stores v. Burchell [1978] IRLR 79. 

The Respondent relied on the following authorities: 

1. Whincup, Michael, Right to Dismiss at page 82; 

2. Harvey on Industrial Relations and Employment Law, Issue 149-April 2001, 

Butterworths at paragraph 1035; 

3. Anderman, Steven D, The Law of Unfair Dismissal Second Edition, Butterworths at 

page 113.  

We also considered the following authorities: 
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1. X v. Ministry of Defence [2015] NICA 44;  

2. Orr v. Milton Keynes [2011] ICR 704; 

3. Brito-Babapulle v. Ealing Hospital NHS Trust [2013] IRLR 854.  

4. Wilson v. Racher [1974] ICR 428. 

ISSUES 

1. Whether the Respondent’s refusal to hear the Claimant’s appeal until she gave written 

notice thereof amounted to a denial of due process;  

  

2. Whether referral of a dispute to the Chief Labour Officer for conciliation is an appeal for 

the purposes of Section 3 (1) of Part B to the Fourth Schedule to the Act; and 

  

3. Whether the Respondent’s decision to dismiss the Claimant was fair in all the 

circumstances.  

DISCUSSION 

1. DENIAL OF DUE PROCESS 

The Respondent contends that the Claimant did not exercise her right of appeal in accordance 

with Part B to the Fourth Schedule to the Act.  Conversely, the Claimant argues that she 

appealed the Respondent’s decision to dismiss her by referring the matter through her Union to 

the Chief Labour Officer for conciliation in accordance with Part XXX (6) of the Collective 

Agreement.   She contends that the process was “flawed” and that she “did not have the benefit 

of due process”. 

THE LAW 

The Act provides in simple terms at Part B to the Fourth Schedule, guidelines for the conduct of 

disciplinary proceedings.  It presumes that all employers have implemented a system of 

discipline with which their employees are acquainted.   

The Act vests in employees a right of appeal against any disciplinary decision taken by their 

employer.     

Part B of the Fourth Schedule to the Act provides as follows:  

“3.  (1) Where the employee wishes to appeal, he must so inform the employer in 

writing, and follow the established disciplinary procedure of the workplace. 

  

(2)  Where the matter is not settled under sub-paragraph (1), the employee or 

his trade union, if he is a member, may refer the matter to the Chief Labour Officer for 

conciliation. 
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(3) A meeting in respect of an appeal need not take place before the dismissal 

or disciplinary action takes effect. 

We are not persuaded that the Claimant followed either the statutory appeal process or the 

established disciplinary procedure of her workplace. 

i) The statutory appeal process 

An appellant/employee is compelled by the Act to follow the first two steps set out in Section 3 

(1) of Part B of the Fourth Schedule (“Section 3 (1)”).  The Act provides for a third, optional step 

namely, referral to the Chief Labour Officer for conciliation.   That third step is conditional upon 

the employee having first exhausted the internal appeal process.  

The Claimant admitted during her oral testimony that she did not give notice in writing of her 

intention to appeal within the five-day period stipulated by the Respondent in its dismissal letter 

of September 12, 2013, or when invited by the Respondent to do so in February 2014, or at all.    

In her Witness Statement, she seeks to justify her failure to submit a written notice of appeal by 

stating that “even if [she] had written in February the Company would have pointed maliciously 

to the time line for appeal it had set down in September 2013 of five working days” (Claimant’s 

Witness Statement at page 3).  In our view, that argument carries no weight, the Claimant 

having failed to provide any factual basis for that conclusion.   It is not a sufficient reason for her 

failure to appeal in writing as she was required to do by the Act.   

ii) The disciplinary procedure of the workplace 

The established disciplinary procedure of the Claimant’s workplace is set out at page 11 in 

Appendix II of the Security Officer’s Manual:    

“Disciplinary action is liable to be taken for the following offences as shown.  Cases will 

be heard in the presence of at least two Shop Stewards.” 

The Manual details no other steps in the disciplinary process.    

If she had given written notice of appeal in accordance with Section 3 (1), the Claimant would 

have been entitled to a re-hearing of her matter conducted in the presence of no fewer than two 

Shop Stewards.   

Having failed to comply with the appeal process as stipulated in Section 3 (1), the Claimant and 

her Trade Union were precluded by Section 3(2) of Part B from seeking conciliation by the Chief 

Labour Officer. 
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The Claimant failed or refused to give notice in writing of her intention to appeal not only within 

the time stipulated in the termination letter, but also when afforded a second opportunity to do so 

some five months later.  Nevertheless, she complains that the Respondent “deliberately delayed 

processing” and “has continued to deny” her appeal (Id.).   There is no merit in that claim.   The 

Respondent could neither process nor deny an appeal that was never lodged in the manner 

prescribed by the Act.   In the circumstances, we are not persuaded that the Claimant was 

unfairly denied due process as alleged, or at all.   

2. APPEAL OF DISCIPLINARY DECISIONS TO THE CHIEF LABOUR 

OFFICER  

The Claimant sought to circumvent the statutory appeal process by appealing her dismissal direct 

to the Chief Labour Officer.   She argues that her failure to give written notice of appeal to the 

Respondent was not fatal, because she was empowered by the Collective Agreement and 

entitled, based on a decades old practice, to appeal her dismissal to the Chief Labour Officer 

through her Union.  

She gave evidence of an oral appeal having been made on her behalf by the Barbados Workers’ 

Union at a meeting at which Sir Roy Trotman of the Barbados Workers’ Union, Deighton 

Marshall and Roger Barrow of G4S were present.   She testified that the purpose of that meeting 

was “…that I was seeking for the Barbados Workers‟ Union to appeal on my behalf…That was 

within the five-day period…They appealed on my behalf.” 

In his closing address, Sir Roy stated in part that: 

“...the Collective Agreement calls for a referral to the Chief Labour Officer in the event 

that the two parties at the domestic level are unable to reach an understanding on [a] 

particular issue.” 

“While it is true that the law calls for a referral in writing to be made challenging a 

dismissal it is the contention of the Barbados Workers‟ Union that in accepting the 

Collective Agreement as part of the worker‟s contract, the legislation accepts thereby 

that an individual through his union can act in pursuit of that agreement in the manner in 

which Ms. Layne has done.” 

“The practice of referral to the Chief Labour Officer is a standard process from 1941 not 

always accepted by the law but now part of the practise of labour management relations 

and industrial relations processes.” 

The Claimant’s contention that an oral appeal (“in the manner in which [she] has done”) to the 

Chief Labour Officer suffices for the purpose of the Act is fallacious and inconsistent with the 

Act.   The Chief Labour Officer’s functions, which are set out at Section 5 (2) of the Act, do not 

include the exercise of appellate jurisdiction for the purposes of Section 3 (1).    
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Under the terms of the Collective Agreement, the parties are mandated to take a tiered approach 

to the resolution of differences.   The Collective Agreement does not provide for a direct appeal, 

oral or otherwise, to the Chief Labour Officer as the first step in the dispute resolution process.  

It provides for a referral to the Chief Labour Officer for conciliation, as a last resort, if all other 

specified means of dispute resolution have been attempted and have failed.   The Act does not 

therefore incorporate, as part of the accepted appeals process, a “standard practice” of 

“appealing” to the Chief Labour Officer through the trade union pursuant to the terms of the 

Collective Agreement.   

The Claimant grounds her argument on Part XXX (6) of the Collective Agreement.   Part XXX 

(6) cannot be considered in isolation. Part XXX, which must be viewed in its entirety, provides 

as follows: 

“PART XXX-PROCEDURE FOR DEALING WITH REQUESTS, COMPLAINTS AND 

DIFFERENCES 

1. All requests, complaints and differences must, in the first instance, be discussed with the 

Supervisor by the employee(s) immediately concerned; 

 

2. After the procedure laid down in (1) above has been carried out and if not satisfactorily 

(sic) settlement has been arrived at, the Shop Steward shall enter into discussions with 

the Supervisor. 

 

3. Failing settlement under (2) above, the Shop Steward shall consult the Manager. 

 

4. Failing settlement under (3) above, deputations of employees who may be accompanied 

by an Officer of the Trade Union (in which event Representatives of the Barbados 

Employers‟ Confederation may also be present) shall be received by the Employer 

without unreasonable delay for the mutual discussion of any question in the settlement of 

which both parties are concerned. 

 

5. Failing settlement under (4) above, it shall be agreeable for either party to bring the 

question before a Joint Conference to be held between the Company and/or the 

Confederation and the Trade Union.   

  

Such Joint Conference shall be held within seven (7) working days unless otherwise 

mutually agreed upon, from the receipt of the application by the Secretary of the 

Company or the Secretary of the Trade Union. 

 

6. Failing settlement at a Joint Conference under (5) above, of any question brought before 

it, it shall be agreeable for either party to refer the question to the Chief Labour Officer 

for conciliation.” 
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In our opinion, Part XXX governs the process by which employees and employers are bound to 

resolve their grievances, as distinct from appeals of disciplinary decisions, whereas Parts A, B 

and C of the Act govern the conduct of disciplinary proceedings, including appeals of decisions 

arising therefrom.      

However, even if we were inclined to accept the Claimant’s argument that Part XXX and 

particularly Part XXX (6) of the Collective Agreement provides for appeals direct to the Chief 

Labour Officer, we would still be compelled to dismiss the first ground of the Complaint. 

A party may only refer a request, complaint or difference to the Chief Labour Officer under Part 

XXX if the referring party has complied with the six-step process detailed in that Part.  Step one 

commences the process set out in Part XXX and each of the five subsequent steps is contingent 

upon the previous step having been followed without resolution of the matter.   None of those 

steps is disjunctive.  The Claimant has not established that she complied with steps one to five of 

Part XXX.  The referral of the matter to the Chief Labour Officer would, in the circumstances, 

have been premature.  The Chief Labour Officer would have been barred pursuant to Section 

43(3) of the Act from attempting to resolve the matter, since the Claimant had not yet availed 

herself of all her statutory, contractual or other remedies.   She cannot therefore ground her 

appeal on Part XXX (6) of the Collective Agreement, or on any other provision in Part XXX. 

Later in his closing statement, Sir Roy also noted that the “Collective Agreement calls on us to 

meet without delay and resolve any differences.”  If he was there suggesting that the disciplinary 

process should have proceeded from the outset in accordance with the terms of the Collective 

Agreement, rather than in accordance with the provisions of the Act, then he would have 

misconstrued the hierarchical position of the legislation in relation to that Agreement.    Neither 

custom nor a private contractual arrangement takes precedence over the Act.   The appeals 

process is the same whether an employee is unionised or not.    

For these reasons, the first ground of the Complaint is dismissed. 

3. PROCEDURAL FAIRNESS  

We are also constrained to dismiss the second ground on which the Claimant brings this 

Complaint.  The second ground, though ineloquently framed is, in essence, a claim that her 

dismissal was unfair.   

Under Section 29 (1) of the Act, the employer must show: 

1. The reason, or, if more than one the principal reason, for the dismissal; and  

 

2. That the reason either falls within subsection (2) or must be some other substantial 

reason of a kind such as to justify dismissal of an employee holding the position which 

the employee held. 
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Section 29 (2) provides that  

“An employer shall have the right to dismiss an employee for a reason which falls within this 

subsection if it 

a) relates to the capability of the employee to perform work of the kind which he was 

employed by the employer to do; 

 

b) relates to the conduct of the employee.”   

Once the employer meets his burden under Sections 29 (1) and 29 (2), the role of the Tribunal is to 

determine pursuant to Section 29 (4)  

i) whether the employer acted reasonably in treating the reason given for 

dismissal as a sufficient reason for dismissing the employee; and 

 

ii) whether the employer complied with the procedures set out in the Fourth 

Schedule, Part A 

An employer may not dismiss an employee for any reason related to the conduct of the employee 

without informing the employee of the accusations against him and giving him an opportunity to 

state his case, subject to the Standard Disciplinary Procedures and the Modified Disciplinary 

Procedures set out in Parts B and C, respectively, of the Fourth Schedule.  (See Section 29 (5)). 

Reason for dismissal  

Mr. Barrow states that on June 17, 2013, the Respondent received a formal complaint from its 

business partner JetBlue, that on June 13, 2013, an incident occurred involving the Claimant 

while she was in the course of her employment at Grantley Adams International Airport.  

Specifically, Terry Layne of JetBlue complained that on that date the Claimant exhibited grossly 

inappropriate behaviour, in that she engaged in a “tirade against JetBlue agents…interspersed 

with numerous swear words”, for which she failed to apologise.  Mr. Layne requested that the 

Claimant no longer work with JetBlue in any capacity while the Respondent remained a business 

partner with JetBlue (See paragraph 3 of the Witness Statement of Roger Barrow). 

The Respondent has therefore shown the reason for dismissing the Claimant and has established 

that the reason related to her conduct.  

Since the Respondent has met the requirements of Sections 29 (1) and 29 (2) (b), it is now for the 

Tribunal to determine whether: 
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i) the Respondent acted reasonably in treating the Claimant’s behaviour as a 

sufficient reason to dismiss; and 

 

ii) whether the Respondent complied with the procedural rules set out in Parts A 

and B of the Fourth Schedule.   

Reasonableness of the decision to dismiss 

The general rule relating to dismissal for reasons relating to conduct is succinctly stated at 

paragraph 335 of Halsbury’s Laws of England, 4
th

 Edition, Reissue, Vol. 16: 

“It is well established that in a case of suspected misconduct the test of fairness is not 

whether the employer has proved the employee guilty and still less whether he has done 

so beyond reasonable doubt, but rather whether the employer genuinely believed on 

reasonable grounds in the employee‟s guilt.” 

The role of this Tribunal is to determine “whether the employer has acted within a „band or 

range of reasonable responses‟ to the particular misconduct found of the particular employee.  If 

it has, then the employer‟s decision to dismiss will be reasonable…The Employment Tribunal 

must not simply consider whether they think that the dismissal was fair and thereby substitute 

their decision as to what was the right course to adopt for that of the employer.  The Tribunal 

must determine whether the decision of the employer to dismiss the employee fell within the band 

of reasonable responses which a „reasonable‟ employer might have adopted...An Employment 

Tribunal must focus their attention on the fairness of the conduct of the employer at the time of 

the investigation and dismissal (or any appeal process) and not on whether in fact the employee 

has suffered an injustice.”  Per Aikens, LJ in Orr v. Milton Keynes [2011] ICR 704.    

It is for the Respondent’s disciplinary panel, and not the Tribunal, to consider the weight to be 

given to the evidence on which the decision to dismiss the Claimant was based.  Likewise, the 

Tribunal’s role is not to examine the quality of the evidence on which the Respondent’s 

dismissal decision was made “for instance to see whether it was the sort of material, objectively 

considered, which would lead to a certain conclusion on the balance of probabilities, or whether 

it was the sort of material which would lead to the same conclusion only upon the basis of being 

“sure”, as it is now said more normally in a criminal context, or to use the more old-fashioned 

term, such as to put the matter “beyond reasonable doubt”. Per Arnold J, in British Home 

Stores v. Burchell [1977] IRLR 379; [1980] ICR 303 

“The test, and the test all the way through is reasonableness; and certainly…a conclusion on the 

balance of probabilities will in any surmisable circumstance be a reasonable conclusion.” (Id.) 
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In Burchell, Arnold J identified a three-pronged test of reasonableness which an employment 

Tribunal, applying section 98 (4) of the United Kingdom’s Employment Rights Act, 1996, which 

is identical to Section 29(4) of the Act, should follow. This Tribunal must determine:  

i) Whether the Respondent genuinely believed that the Claimant engaged in 

grossly inappropriate behaviour; 

 

ii) Whether the Respondent had reasonable grounds for believing that the 

Claimant had engaged in grossly inappropriate behaviour; and 

 

iii) Whether the Respondent had completed as much investigation into the matter 

as was reasonable in the circumstances, when the Respondent determined that 

it would dismiss the Claimant. 

The test of reasonableness extends not merely to the reason for the dismissal but also to the 

investigation conducted by the Respondent and to the sanction imposed.  We must determine 

whether the decision was within the range of reasonable responses that a reasonable employer 

would have taken having regard to the Respondent’s findings and any mitigating circumstances. 

  

To satisfy the first prong of the test, the Respondent has the burden of establishing that it 

genuinely believed the Claimant engaged in the misconduct alleged.   The Respondent showed 

that it received from its business partner a complaint that the Claimant used “numerous swear 

words” against that third party’s agents during the course of her employment.  The complaint 

was supported by a statement from Yolanda Briggs, an employee of JetBlue, who reported that 

she overheard the comments made by the Claimant.   The Respondent immediately launched an 

investigation into the matter, including requesting a statement from the Claimant, who confirmed 

that an incident had occurred on the date complained of by JetBlue.   In the opinion of the 

Tribunal, the Respondent has met its burden and, accordingly, satisfies the first prong of the test.   

The Tribunal must next determine whether, on a balance of probabilities, the Respondent had 

reasonable grounds for its belief that the Claimant engaged in grossly inappropriate behaviour.      

The JetBlue complaint was corroborated by another of the Respondent’s employees, Tracey 

Lewis, in a written statement dated June 17, 2017.  At the first disciplinary meeting, the Claimant 

admitted that the incident occurred and that she had used obscene language.        

Therefore, the Respondent satisfies the second prong of the test.   

To satisfy the third prong of the test, the Respondent must persuade the Tribunal on a balance of 

probabilities that when it made the decision to dismiss the Claimant, it had reasonably 

investigated the incident.   We must determine whether the investigation conducted by the 

Respondent was of the kind that a reasonable employer would have carried out in a similar set of 
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circumstances.   If it was, then the investigation will have been sufficient for the purpose of 

Section 29 (4) of the Act.    The reasonableness of the investigation will vary from case to case 

and will be influenced by factors such as the employer’s resources and the size of the 

organisation. 

If a hypothetical reasonable employer, seised of all the evidence in the possession of the 

Respondent would have concluded that the Claimant engaged in the conduct alleged, then the 

investigation was reasonable.  However, if a reasonable employer would have investigated the 

matter further, then the investigation would be deemed to have been unreasonable. 

The Claimant states that at the first disciplinary meeting, the Respondent’s general manager 

“sought only to discover whether a Miss Tracey Lewis had spoken with me.  I replied in the 

negative.”  (Claimant’s Witness Statement at page 1).   She stated that Mr. Barrow “indicated 

that his approach to the meeting was dependent on that discussion with Ms. Lewis so he deferred 

further discussion.” (Id. at page 2) 

On receipt of the complaint from JetBlue, the Respondent promptly sought clarification of the 

incident from the Claimant, and obtained statements from Tracey Lewis, who was the ground 

services coordinator and Erskin Browne, to whom the Claimant states she directed her comment.  

In the initial statement given to the Respondent by the Claimant, the Claimant admitted that an 

incident occurred but did not mention having used obscene language in that statement.   The 

Respondent convened a disciplinary hearing at which the Claimant admitted that she stated only 

that “JetBlue doesn‟t even know the right fucking bag count.” 

After the Claimant denied having spoken to Ms. Lewis on the day of the incident, the 

disciplinary hearing was adjourned “in order to investigate that factual discrepancy.” (Barrow’s 

Witness Statement at paragraph 3).  Mr. Barrow also states at paragraph 3 of his Witness 

Statement that “we obtained call logs from Digicel which confirmed that [Ms. Lewis] had spoken 

to the Claimant at the relevant time.”   That evidence was not challenged on cross-examination. 

It was for the Respondent to determine what weight it should attach, if any, to the conversation 

between the Claimant and Tracey Lewis at the material time (if such a conversation did take 

place), the Respondent having already received from the Claimant a full admission of guilt at the 

first properly constituted disciplinary meeting of the parties.     

In our opinion, a reasonable employer could have concluded, based on the original complaint, 

the written statements from the Claimant and Ms. Lewis and the Claimant’s subsequent 

admission at the first meeting of the parties, that it had carried out a reasonable investigation into 

the matter and that there was sufficient evidence on which to base a decision to dismiss the 

Claimant.    

Accordingly, the Respondent has satisfied the third prong of the Burchell test. 
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Compliance with procedural rules under Part A  

The Tribunal must also consider whether the Respondent acted within the band of reasonable 

responses in determining that dismissal was a fair sanction in all the circumstances. This entails 

consideration of the disciplinary procedures adopted by the Respondent to ascertain whether 

those procedures were in conformity with the statutory requirements.  

Pursuant to Part A of the Fourth Schedule, an employer must apply progressive disciplinary 

action.  Section 29(4) (b) permits an employer to dismiss an employee for his first breach of 

discipline in the case of gross misconduct. 

The Claimant referred the Tribunal to Chhabra v. West London Mental Health NHS Trust 

[2012] EWCA [1745] (QB), where it was held that gross misconduct should be seen as conduct 

involving a repudiatory breach of contract.   She also relied on Sandwell & West Birmingham 

Hospital NHS Trust v. Mrs. A. Westwood [2009] UKEAT 0032/09, where it was held that 

gross misconduct must encompass wrong-doing or gross negligence. 

The Claimant admits having stated only that “JetBlue doesn‟t even know the right fucking bag 

count.”   We do not accept, however, that that was the extent of her statements on that date.   

Three individuals, including one in the Respondent’s employ, state that they heard the Claimant 

make more than the brief statement she admits to making. 

The Claimant deposed in her witness statement that an interval of “five minutes or so” elapsed 

between her statement and the moment a JetBlue employee, speaking via the walkie-talkie, 

informed her that “I heard that”.     In response to a query from the Tribunal, the Claimant 

denied having said anything at all during the approximate five-minute interval.   The Claimant 

admitted that she was “frustrated” because she was asked to count the bags again. 

It is more probable than not that in that five-minute interval the Claimant, unaware that her 

walkie-talkie line was still open, let known her dissatisfaction with what she considered an 

unreasonable request from the JetBlue agent.  JetBlue’s demand that she not work with the 

airline in any capacity would appear to be an extreme response if in fact the Claimant uttered 

only a single obscene word.   A reasonable employer would likely conclude that the Claimant 

used more than the one inappropriate word she admits to, and that it was more probable than not 

that she did in fact engage in the “tirade” of which JetBlue complained. 

Robust language of the type admittedly used by the Claimant is commonplace in Barbadian 

vernacular.   It is not in every instance that an employee who resorts to expressing himself in that 

manner should be terminated for a first offence.   Each case will turn on its own facts.   In 

Wilson v. Racher [1974] ICR 428, for example, an employee who told his employer   
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“If you remember it was pissing with rain on Friday.  Do you expect me to get fucking wet?,  

and later, “Get stuffed”, “Go and shit yourself”  

was found to have been unfairly dismissed, his response having been provoked by the employer.   

Wilson may be distinguished from the instant case.   The Claimant was not provoked.  She was 

merely asked to do the job assigned to her.    As between employee and employee, and employee 

and employer as in Wilson, such language might merit suspension rather than dismissal 

depending on the circumstances.   These might include, but are not limited to, the industry in 

which the parties are employed, the location of the place of employment, and the position held 

by the parties engaged in that conduct. 

Different considerations apply when the insolence targets a customer: “…rudeness or complaints 

of rudeness to customers will usually justify dismissal, even if the incidents cannot all be 

substantiated.”  (See Whincup, The Right to Dismiss at page 82). 

Even if it was only intended for the ear of her co-worker, the Claimant’s comment imputed 

incompetence to JetBlue employees who overheard her and were in no doubt, she having 

specifically mentioned them, that she was referring to them.  Whether it was a tirade interspersed 

with numerous swear words, or a brief statement containing a single, indecorous word, her 

conduct was inappropriate and of a type that could conceivably impair the relationship between 

the Respondent and its business partner if not severely dealt with.    There can be no question 

that her comment(s) amounted to wrong-doing and were of the kind that would constitute a 

repudiatory breach of contract.    This was therefore a proper case for the Respondent to treat the 

Claimant’s breach of the disciplinary code as constituting “gross misconduct”.   

Dismissal is not an automatic response in every case where there is a finding of gross 

misconduct.  The sanction must still be fair in all the circumstances.   In assessing the fairness of 

the sanction, the employer must weigh the mitigating and aggravating features of the employee’s 

conduct. (See Brito-Babapulle v. Ealing Hospital NHS Trust [2013] IRLR 854.) 

The Claimant contends that but for a “flawed” process, she might have been given a suspension 

or “just” a warning, rather than being dismissed.    

The Code of Discipline forms part of the Collective Agreement and is incorporated into the 

Claimant’s contract of employment.  Clause 6(b) stipulates that a security officer is subject to 

disciplinary action for “using improper language or improper conduct” and the penalty for a first 

offence is suspension or termination.   That clause clearly contemplates that some, but not all, 

instances of improper conduct or improper language will constitute gross misconduct sufficient 

to justify dismissal for the first offence.  Contrary to the Claimant’s assertion, a warning is not a 

contractually agreed sanction for improper conduct or language. 
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The Claimant had been employed by the Respondent for seven years at the date of her dismissal.   

During that period, she received a commendation for intercepting ammunition.    

Balanced against these mitigating factors are several aggravating features.  When she was 

informed that her comments were heard over the walkie-talkie, the Claimant expressed no 

remorse.   Whether “no further words were exchanged” as the Claimant stated in her Witness 

Statement, or whether she said “ok” or “copy” as she stated in her oral evidence, or whether she 

said “so” as Tracey Lewis reports that she did, the Claimant’s response to being caught in an 

indelicate situation was unadulterated nonchalance.   Indeed, she admits that she “returned to 

work like normal.”  Further, the Claimant did not report the incident to her supervisor promptly 

or at all, and when asked four days later to give an account of the incident, she produced a 

carefully sanitised statement omitting all reference to her choice of language.   Further, and 

perhaps most important, at no time has the Claimant apologised or offered to apologise to 

JetBlue or to her employer.  While the Claimant had on her record two letters, a mere three 

months apart, both reprimanding her for excessive absenteeism, that is disciplinary breach of a 

different character and was not considered by the Tribunal to be an aggravating factor.   

A reasonable employer might have concluded that this was not a case for the application of 

progressive disciplinary action in accordance with Part A but, having weighed the aggravating 

and mitigating factors, might have concluded that it was a proper case for dismissal.  In the 

circumstances, we find that since a reasonable employer might have reasonably dismissed, the 

Respondent’s decision to dismiss the Claimant was fair in all the circumstances.  

Compliance with the procedural rules under Part B 

The standard disciplinary procedure is more particularly set out in Part B of the Fourth Schedule 

pursuant to which an employer must follow certain steps prior to taking disciplinary action 

against an employee.   The employer must: 

i) Set out in writing the alleged conduct of the employee which leads him to 

consider taking disciplinary action against the employee; 

ii) Send the statement or a copy of it to the employee and invite him to attend a 

meeting to discuss the matter along with his representative, if any; 

iii) Meet the employee before disciplinary action is taken; 

iv) Meet the employee within seven working days of the transmission of the 

statement to the employee; 

v) Not meet with the employee unless he has informed the employee of his right 

to have a friend, or shop steward present; 

vi) Not meet with the employee unless he has informed the employee of the basis 

for including in the statement the grounds set out therein; 

vii) Not meet with the employee unless the employee has had a reasonable 

opportunity to consider his response to the complaint; and 
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viii) After the meeting inform the employee in writing of the decision and notify 

him of his right to appeal if he dissatisfied with that decision. 

The employee’s only obligation is to take all reasonable steps to attend the meeting.    

The Claimant contends in the penultimate paragraph on page 3 of her Witness Statement that 

“there was no discussion regarding any charge and [she] was never part of any exercise to bring 

justice to bear.” 

That statement does not accord with the Claimant’s oral evidence or with the written 

documentation submitted to the Tribunal by the Respondent.   On June 28, 2013, the Claimant 

was presented with a letter summoning her to a meeting and another bearing the same date 

advising her of the code infractions of which she was accused.    

The Claimant was advised of her right to have a representative or friend present at the meeting.  

She did appear with three members of the Barbados Workers’ Union in keeping with the parties’ 

Collective Agreement, on both occasions that she attended disciplinary hearings. 

Despite her assertion that she was “never part of any exercise to bring justice to bear” the 

Claimant admitted under oath that she was given an opportunity on July 3, 2013 to “present 

myself” which she said meant that she was asked by Mr. Barrow “to state what had happened in 

the baggage area on June 13
th

, and I stated exactly what had happened.”   Her account 

amounted to an admission that she made an inappropriate comment, thereby obviating the need 

for evidence to be led against her. 

At the second meeting, the Claimant’s union representative focused attention on non-payment of 

allowances to the Claimant.   When asked by counsel for the Respondent if she would have said 

anything else at the second meeting if she had the opportunity to do so, the Claimant testified 

that she “would have added nothing else.” 

The Claimant also pointed to the interval between the incident and her dismissal, citing Arawak 

Cement Company Limited v. London [1996] 52 WIR 54 in support of her contention that by 

its inaction during that three-month period, the Respondent waived its right to take disciplinary 

action against her.   Arawak was a common law wrongful dismissal complaint as distinct from a 

statutory unfair dismissal claim.  Arawak had no statutory duty in the nature of that which an 

employer now has under the Act.   An employer is bound by statute to act reasonably in its 

conduct of the disciplinary process, which entails conducting a reasonable investigation into the 

matter and allowing the employee a fair opportunity to respond to the disciplinary charge.   We 

would therefore distinguish Arawak.    

In our opinion, the Respondent acted promptly on receipt of the complaint from JetBlue, and 

conducted a disciplinary hearing in accordance with the Act. We do not agree, in the 

circumstances, that the Respondent was inactive and thereby waived its right to take disciplinary 

action against the Claimant.     
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Having carefully reviewed the steps taken by the Respondent from receipt of the complaint 

against the Claimant to notification of dismissal, we are persuaded that the Respondent was fully 

compliant with Part B of the Act.  

DISPOSITION 

This matter underscores the need for employees and employers and their respective 

representatives to familiarise themselves with their rights and obligations under the Act.   On the 

one hand, the Respondent demonstrated that it followed to the letter the requirements of the Act 

in respect of the conduct of disciplinary proceedings.   On the other hand, the Claimant and her 

representatives displayed a troubling lack of appreciation of the scope and intent of the Act, 

which had been in effect for more than one year at the date of the Claimant’s dismissal.    

The Act specifically requires appeals of disciplinary decisions to be made by the employee in 

writing to the employer and conducted in accordance with the existing disciplinary procedure of 

the workplace.   An employee who chooses not to appeal a disciplinary decision may move 

directly to the Tribunal pursuant to Section 32(1) of the Act to complain that he was unfairly 

dismissed.   However, where an employee wishes to exercise his right of appeal of a disciplinary 

decision, he is bound by the procedure set out in Parts B and C of the Fourth Schedule to the Act. 

This Claimant relied to her detriment on her Trade Union, which laboured under the 

misconception that an appeal lies as of right to the Chief Labour Officer in accordance with the 

terms of the parties’ Collective Agreement.   The Union also based its “right” to appeal to the 

Chief Labour Officer on the Claimant’s behalf on custom or practice, disregarding the Act 

altogether.  

The Act provides in clear, unequivocal language, guidelines for the conduct of disciplinary 

hearings.  The right of appeal is that of the employee and it is she, not her Union, who must 

exercise that right in accordance with Section 3 (1).  The Union’s right in relation to a 

disciplinary decision which an employee has appealed is to refer the matter, if it remains 

unresolved after that appeal has been heard, to the Chief Labour Officer for conciliation.    The 

Collective Agreement does not accord the Union the right of appeal which it asserts.  If it did, it 

would be inconsistent with the legislation and, the Collective Agreement being a private treaty 

between employer and employee, is subordinate and must give way to the Act wherever there is 

a conflict between the two. 

We are not persuaded that the Claimant either established that she was denied due process or that 

her dismissal was in any event unfair.   Consequently, it is the unanimous decision of the 

Tribunal that the dismissal was fair and the Complaint is accordingly dismissed. 
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_________________________ 

Kathy-A. Hamblin 

  

_______________________     ________________________ 

Edward Bushell       Frederick Forde 


