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JUDGMENT OF THE RT. HONOURABLE SIR DENNIS BYRON, PCCJ: 

 

 

Introduction 

 

[1] The central issue in the three consolidated appeals before this Court is whether Mr. 

Stephen Ward (“Ward”) should be ordered to sell his Farm Plantation (“the 

Plantation”) to Mr. Bjorn Bjerkham (“Bjerkham”) or to Mr. Timothy Walsh 

(“Walsh”).   

 

[2] It is not disputed that on 24th April 1998, Ward had entered into a binding 

agreement, evidenced in writing, to sell the Plantation to Bjerkham. Walsh, who 

had been farming portions of the Plantation for about two years, contends that he 

carried out work and expended money on the Plantation because he expected to be 

the purchaser based on representations made by Ward to him.   

 

[3] The trial judge, Greenidge J, ordered that the Plantation be conveyed to Walsh on 

the basis that he had partially performed an oral contract of purchase. Both Ward 

and Bjerkham appealed the decision.  Counsel for Walsh invited the Court of 

Appeal to invoke principles of equity in Walsh’s favour because of the alleged 

unconscionable conduct of Ward and Bjerkham. He submitted that Walsh acquired 

rights to the land under the doctrine of proprietary estoppel; that he had a right of 

pre-emption which prohibited Ward from selling the property to Bjerkham before 

giving him the opportunity to buy it; and that he had an enforceable contract to buy 

the property which should be given priority over the contract that Ward had with 

Bjerkham.  In a scholarly Court of Appeal judgment, Burgess JA explained that 



there was neither a legal nor factual basis to invoke the doctrine of part performance 

and that none of the grounds argued by Walsh before the Court of Appeal had merit.  

The Court of Appeal set aside the trial court’s judgment and ordered that the 

contract to sell to Bjerkham be performed. 

 

[4]  A controversial matter affected the proceedings before the Court of Appeal.  

Counsel for Walsh had requested two members of the Bench to recuse themselves 

based on perceived bias against him.  The Court denied his application and Walsh 

has appealed against that order. We have decided to deliver a separate decision on 

the recusal issue at the end of this judgment.  

 

[5] The issues before this Court can be respectfully summarised, from the voluminous 

grounds of appeal and well researched legal submissions, under five broad 

headings. Whether: 

i) The doctrine of proprietary estoppel can be applied;  

ii)  Walsh had a right of pre-emption; 

iii) There was an enforceable contract between Ward and Walsh;  

iv) Ward should compensate Walsh for unjust enrichment; and 

v)  Walsh should pay the costs of the proceedings.  

 

Review of Findings of Fact 

[6] After review, we have concluded that the just solution of this case depends on its 

facts.  It was generally conceded that the trial judge did not adequately address the 

task of finding the facts.  He expressed preference for the credibility of Walsh and 

made very general conclusions on the facts without careful or thorough review of 

the factual context. Burgess JA commented that the trial judgment was so 

inadequately reasoned that it was necessary to consider the powers of the court to 

interfere with the evidentiary findings.  He concluded that the Court of Appeal 

could make any orders which ought to have been made by the court below and 

interfere with findings of fact.1  He opined that the appellate court should exercise 

cautious reluctance before it reviews findings of primary fact which are based on 

                                                 
1 RSC Ord 59 r 5(1) of the Rules of Supreme Court of Judicature of Barbados, 1982 (which were the operative rules for this case), 

now repealed and replaced by the Supreme Court (Civil Procedure) Rules, 2008.  



assessments of the credibility of witnesses, but that it is in as good a position as the 

trial judge when it comes to drawing inferences which involve evaluating the 

evidence.   

 

[7] A significant feature of the trial judgment was the omission of findings of facts that 

were relevant to determine whether there was a partly performed oral contract.  This 

deficiency has been amplified because Walsh invited the Court of Appeal to uphold 

the trial judgment on the basis of the doctrine of proprietary estoppel, the right of 

pre-emption, and the existence of a valid contract. Adjudication on these issues 

required a detailed review of the factual context to determine whether the elements 

that could give rise to the application of any of these rights existed. The Court of 

Appeal did not conduct a full review of the primary facts because it confined itself 

to evaluating the inferences to be drawn from the facts found by the judge. The 

deliberations of this Court required that we assess the facts that are crucial to the 

outcome of the case. These are special reasons why we need to review the evidence 

in detail. This review does not require assessments of credibility. The trial judge 

had concluded that the evidence of Walsh was to be preferred over that of Ward. 

The parties acknowledged essentially the same factual scenario and the same 

sequence of events from which the disputes arise, and there was no challenge by 

any party that the evidence of Walsh should be accepted.  

 

Factual Background 

[8] Ward was the owner of the approximately 125 acre Plantation. The Plantation 

consisted of about 80 acres of arable land, 41 acres of non-arable land and a yard 

with buildings and a water supply. Walsh, an Australian born farmer, resident for 

many years in Barbados, had been farming at Indian ground, St. Peter. He had 

observed that the soil type and water supply on the Plantation was very suitable for 

the vegetables he wanted to cultivate.  In May 1996 he approached Ward, and had 

discussions with him. The Plantation was in a dilapidated condition, and the 

buildings on it were almost derelict.  He was shown a 12 acre field south of the 

Plantation yard which he agreed to lease. Walsh requested and was allowed to start 

working the land before the legal arrangements were completed. He commenced 

working in May 1996 and invested in the electricity supply for water distribution 



and irrigation systems, made improvements on the buildings for storage use for the 

farm produce and staff changing rooms and three concrete sinks to wash lettuce and 

the herbs.  He also built a hatchery over the pig pens, and eventually improved one 

of the buildings and resided there. These works were carried out with permission 

from Ward.  

 

[9] Walsh initiated discussions on purchasing the Plantation.   On 31st July 1996 his 

attorney, Mr. John Hanschell wrote Ward, offering to buy 85 acres of arable land 

at $4,100.00 per acre and 50 acres of non-arable land at $1,200.00 per acre totalling 

$408,500.00. The letter also expressed an interest in securing “first refusal” rights 

for the sale of the property.  Ward replied in writing on 26th August 1996.  He 

rejected the proposal at the price offered and stated that he would only consider 

selling approximately 80 acres of arable land at $7,500.00 per acre (totalling 

$600,000.00) and approximately 4 acres of yard with water well and buildings for 

$300,000.00.  He stated that he was in discussions with a realtor for the remaining 

41 acres of non-arable land and was not in a position to make any commitment 

about it.  He did not respond to the request for first refusal rights in his 

correspondence.  

 

[10] On 12th January 1997, a lease prepared by Walsh’s attorney was executed.  The 

tenant was not Walsh but a company called Nature’s Produce Inc. that he had 

formed the previous year and through which he traded.  The lease was for 5 years 

from 1st August 1996 with an option to renew.  The rental was $700.00 per month 

plus a tenant’s covenant to pay all electricity charges.  It also included a provision 

that “the tenant would have a right of pre-emption to purchase the holding” during 

the term.  

 

[11] Walsh explained that he asked for and was granted the option to purchase “as a 

form of security because of the money he would have to put into the infrastructure”. 

He estimated that he spent between $40,000.00 - $50,000.00 on the hatchery, 

approximately $27,000.00 on the irrigation system and around $45,000.00 on the 

garage. 

 



[12] In May 1997, Ward’s father, Roy Ward, who had been in charge of running the 

Plantation, told Walsh that he no longer had time to run it and that he should 

consider working the whole Plantation. Walsh testified: “About the month of June 

[19]97 I approached Stephen Ward at MacEnearney and proposed a partnership 

between him and myself to work the remaining arable lands of the farm in 

vegetables. We discussed cultivation and the equipment and responsibility – 

Stephen would look after the equipment and I would look after the irrigation and 

management of the operation.  I also gave him some projected income figures”.  

Walsh put in evidence a document showing the projected expenditure and revenue. 

This showed that he would have to expend start-up costs of about $267,000.00. It 

projected monthly sales of about $150,000.00, with the cost of sales being about 

$91,000.00, which resulted in a monthly net income of $59,000.00. He went on to 

testify: “It was to be a 50/50 partnership.  He was keen on the partnership.  He also 

said that he would be willing to sell the Plantation to me at valuation and to go 

ahead with the project and to get a valuation of the property.  I got a valuation. The 

first thing I did was to plough and harrow 25 acres to the west of Farm Road.”  

Walsh maintains he worked hard to develop the Plantation, eventually going into 

other areas of the Plantation. According to his evidence, without going into detail, 

by May 1998 he was farming 40 acres in addition to the 12 acres covered by the 

lease.  

 

[13] No evidence had been given about discussions on a number of relevant matters.  

Would the partnership lease or own the land? What area the partnership would 

farm, e.g. would the 12 acres of leasehold land be included in the partnership?  What 

about the non-arable land that Ward’s letter of August 1996 had indicated was not 

available?  Was Walsh to get an interest in the ownership of the land, and, if so, 

what would he pay for it? These and other unresolved issues indicate that this could 

not have been a completed agreement. Bearing in mind that the parties had a purely 

commercial relationship and Walsh had been acting through a lawyer, this could 

not have been intended to be more than preliminary discussions.   

 

[14] Walsh had other money-making schemes in mind for the property.  He said: “In 

July 1997 I spoke to Stephen at MacEnearney and said I wanted to do a pilot fresh 



water crayfish project.  He said go ahead no problem.”  He worked on the project, 

and spent some money developing it.  It is not necessary to go into detail because 

the project was not successful and was abandoned very quickly. 

 

[15] Walsh did not make any offer to purchase the land.  He described the next major 

development that occurred:  

 

“In August 1997 I went to Stephen’s office at MacEnearney and Stephen 

told me he was no longer interested in the partnership. He went on to say 

that he understood that I had put a lot of time, work and effort and money 

into the project and that I should keep working the lands until he decided to 

sell the Farm Plantation.  I was extremely disappointed when he said he was 

no longer interested in the partnership. I asked what the problem was.  He 

said not to worry to continue working the land.  He would make sure that 

when he decided to sell the Plantation he would give me the opportunity to 

match the offer he would accept.  I continued to work the land…Stephen 

Ward never said he would give me adequate notice of his intention to sell 

the plantation or words to that effect. I am sure that Stephen did say he 

would give me the opportunity to match any offer if he decided to sell the 

Plantation.” 

 
 

[16] Walsh extended the area he was farming to 40 acres in addition to the leasehold 

land.  He testified: “I spoke to Ward at the Plantation. I told him I would pay the 

electricity for the entire Plantation in lieu of rent until he was ready to sell.”  Walsh 

put receipts in evidence to show that during the period August 1997 to May 1998 

he paid electricity charges of $4,862.02 for that approximately nine month period.  

No evidence was adduced to show how much of this was related to the electricity 

that Walsh himself was using.  The effect of this arrangement was that he was 

paying $700.00 per month plus the related electricity charges for the 12 acre 

leasehold parcel, and less than $500.00 per month for the additional 40 acres, a very 

favourable arrangement for him.    

 

[17] The next event occurred on 17th January 1998. Walsh testified: “Stephen 

approached me and said he was again interested in selling the Farm and I should 

make two offers – one consisting of the arable lands, the yard and the water, and 

the second offer was to include non-arable lands.”  On 21st January 1998, Walsh 

made a written offer.  It stated: “1. In the 80 acres of arable land, water well rights 



and the 4 acres of yard I offer subject to contract $700,000 Barbados. 2. For the 

Farm Plantation in its entirety I offer subject to contract $800,000.00 Barbados”. 

The amount of the offer was much less than the amount Ward said he would 

consider in his letter of August 1996.  It was also low in relation to the net income 

of $59,000.00 per month that Walsh had projected from farming a part of the 

plantation. Apart from the low price, he used the technical phrase “subject to 

contract” which, in ordinary language, means that no contract would have been 

made if Ward accepted the offer until they had completed a formal contract.  Walsh 

indicated that in February he received a response that Ward was not interested in 

the offer and that Ward told him that he was not selling the land as a favour, but he 

was selling it for money.  

 

[18] Walsh observed that in February and March of 1998 several persons came through 

the Plantation to inspect, one of them being Bjerkham.  Walsh testified: “In early 

April, I saw Stephen Ward at the Farm and I asked Stephen what was happening 

with the sale.  He said that Mr. Bjerkham was interested in making an offer, so I 

reminded him of my option to match the offer.  He confirmed the agreement...”  A 

week later Ward told Walsh that Bjerkham had offered him 1.3 million dollars.  

Walsh said that he was interested in matching the offer, but he did not make an 

offer.  He phoned Ward a week later to make further inquiries and said that Ward 

told him he should add $50,000.00 to the 1.3 million and pay the costs.  Walsh told 

him that he was interested, but again he did not make any offer.   He said that Ward 

indicated that he (Ward) would go to his lawyer and get back to him.  

 

[19] On 24th April 1998, Ward and Bjerkham signed an agreement for the sale of the 

entire Plantation for $1,364,000.00, not including sales expenses. The document 

acknowledged receipt of a deposit of $50,000.00.  

 

[20] Walsh said: “I called him again about the 30th April [19]98.  Stephen told me that 

Mr. Bjerkham had offered him 1.5 million plus costs.  At that time I felt I was being 

played for a fool and I asked him to put the offer in writing.  He said he would do 

that.”  The trial judge inferred from this evidence that Ward was being greedy and 

trying to “back raise” the price of the land.   The evidence did not provide a dollar 



value of the sales expenses but it could be reasonably inferred that the difference of 

$136,000.00, being approximately 10% of the agreed price, represented an 

assessment of the sales expenses.    

  

On 12th May 1998, Ward wrote Walsh: 

 

“I refer to our conversations in connection with the above and confirm that 

I have received an offer of BDS$1,500,000.00 in my hand and in keeping 

with our discussions over the past few months I am giving you the 

opportunity to match this offer.   

 

If you decide to proceed with an offer you must bear in mind that I must 

receive a net amount of BDS$1,500,000.00 and you will be required to pay 

my Attorney-at-law a 10% deposit of BDS$150,000.00 within 10 days of 

the date hereof and be in a position to complete the purchase and pay the 

balance within sixty (60) days of paying the deposit. 

 

If the deposit is not paid by Friday 22nd May, I will proceed with the sale of 

the property without further obligation to you.” 

 

 

[21] Walsh consulted his financial adviser Mr. Kirby. They met with Ward on the 

afternoon of 15th May.  Walsh described the meeting in this way: “Mr. Kirby did 

most of the talking.  Mr. Kirby told Stephen we accept the offer which you made 

on 12th May [19]98. Then he asked Stephen to consider some minor changes which 

he had in the letter that he gave to Stephen…Mr. Kirby asked if he would sign the 

letter.” 

 

[22] The letter was put in evidence. It was a letter from Ward to Walsh, intended to 

replace the letter that Ward had originally sent. There were significant variations 

from the original letter. The new letter was not to Walsh, but to Nature’s Produce 

Inc.  The payment terms were significantly different.  A 5% deposit of $75,000.00 

was to be paid within 14 days of its date, and a further $75,000.00 to be paid on the 

signing of a binding agreement and the balance within sixty days of the signing of 

the agreement. The absence of a specific date for paying the second $75,000.00 

implied that closure was dependent upon the completion of negotiations which 

could have taken an indefinite time. However, it also included the sentence “if the 

deposit of $75,000.00 is not paid by Tuesday 26th May I will proceed with the sale 



of the property without further obligation to you”.  This apparently recognized that 

time for the payment of the deposit was an essential term. 

 

[23] Walsh said that: “Stephen said he could not sign the letter until he had spoken to 

David Gittens, attorney. At that point Mr. Kirby said to Stephen that if Mr. Gittens 

had any problem with the changes to make sure that he understood we had accepted 

the offer which Stephen had given me on the 12th May”.   

 

[24] Walsh testified that he went to Kirby’s office, who dictated an inscription, which 

was to be put on the letter from Ward, in the following words: “The above offer is 

hereby accepted. 15th May 1998.” He then signed the inscription.  However, it was 

not delivered to Ward on that date. The only inference is that he was hoping that 

Ward would sign the redrafted letter. It was not until lunchtime on the 18th that the 

letter with the inscription dated 15th May was delivered to Ward. The following 

day, Walsh received a letter dated 18th May in which Ward wrote: “[c]ircumstances 

have arisen which have required me to take advice on the contents of my letter of 

12th May 1998. You are informed that the letter of 12th May 1998 is totally and 

unreservedly withdrawn and should not be relied on to provide you with any rights 

relating to the above”. 

 

[25] Walsh replied to Ward on 21st May 1998: 

 

“I am in receipt of your letter dated 18th May 1998 which purports to be a 

withdrawal of your offer on 12th May 1998.  As you are aware your offer of 

the 12th May 1998 was accepted by me on the terms and conditions stated 

therein on the 15th day of May 1998 thereby constituting a binding contract 

between the parties. In the circumstances your purported withdrawal by 

letter dated 18th May 1998 is invalid.”   

 

[26] Walsh did not pay the 10% deposit on 22nd May as he should have done if there 

was a binding contractual arrangement, as he now contends.  No effort was made 

to draw up a formal contract to purchase the land.  Instead, he sought to secure his 

status as a tenant on the lands that he was farming.  He tendered in evidence a letter 

he wrote to Ward dated 29th May: 

 



“The purpose of this letter is to confirm the arrangements relating to the 

additional 40 acres and to ask you to treat it as an addendum to the lease 

dated January 12, 1997.  

1. Additional Land 

(a)28 acres of arable land below the Farm Road, stretching from the 

church ground to the North to the gully South of the yard. 

(b) 12 acres directly above the road bounded by the quarry and 

Warleigh’s road which was in 2nd year cane. 

 

Rent 

Due to the expense of cultivating and servicing the additional land, the 

rental was agreed to be the equivalent of the monthly electricity bill for 

the entire property and this amount has been paid to you since 

September 1997. 

 

3. Terms 

All the terms of the lease of January 12, 1997 shall apply in all respects 

to the additional land subject to the variation in rent set out in (2) above.” 
 

 

[27] The relationship between them rapidly deteriorated. Ward wrote confirming that he 

considered Walsh a trespasser and things reached the stage where he issued Notices 

to quit and deliver up possession on 31st May 1999.  A description of those events 

goes beyond the issues in this case and we go no further into them.  

 

[28] Walsh put in evidence a letter from his financial adviser, Kirby, dated 8th June 1998 

to a potential investor discussing an arrangement for the investor to provide all the 

financing to acquire the property from Ward.  There was no evidence that Walsh 

succeeded in raising the money to purchase the land.  The only reasonable 

conclusion to draw is that Walsh was not in a position to pay either the 10% deposit 

of $150,000.00 by 22nd May or the purchase price of the land.    

 

[29] Instead of continuing with the proposal to purchase, Walsh shifted his attention to 

remaining on the property, and to legitimize the favourable terms that he was 

enjoying.  On the 8th July, Walsh’s attorney wrote Ward asserting that: “My client 

maintains that he is a tenant of the additional 28 and 12 acres referred to in your 

letter and not a trespasser as you have alleged.  My client has been paying the 

electricity bill for the whole property since September 1997 in exchange for his use 

and occupation of the said lands”.   



 

[30]  Over this period, Walsh was using the Plantation as a commercial enterprise. All 

that Ward was getting was the $700.00 per month, for the 12 acres of leasehold 

land, and relief from electricity charges for the plantation. It would appear that even 

the payment of the $700.00 per month was suspended because of the pending 

litigation.  During the hearing, counsel in response to an enquiry from the Bench 

indicated that during the past 17 years in which this litigation has been pending, 

Walsh has continued to farm the land and he has not been paying Ward anything. 

The only inference is that Walsh has been doing pretty well, while the land owner 

has not had the use of his land or any income from it.  

 

The Effect of Section 60 of the Barbados Property Act  

[31] Section 60 of the Barbados Property Act2 provides that “[n]o interest in land can be 

created or disposed of except by writing signed by the person creating or conveying 

the same…”  Section 60(5) provides that nothing in the section affects, “(a) the 

creation or operation of resulting, implied or constructive trusts;” and “(c) the 

operation of law relating to part performance”.  

 

[32] Walsh contended that the Court of Appeal erred in relying on the provisions of this 

section to hold against his acquisition of any interest in the Plantation because the 

section had not been pleaded as a defence.  This submission has to be rejected.  It 

should be noted that Burgess JA had concluded that the trial judge had invoked the 

proviso in section 60(5)(c) which excludes the doctrine of part performance from 

the operation of the section to avoid the legal difficulties posed by the absence of 

writing, although this had not been pleaded by Walsh. In Yaxley v Gotts,3 the 

English Court of Appeal adjudicated on the legal effect of the absence of an 

agreement in writing, a formal requirement under section 2 of the Law of Property 

(Miscellaneous Provisions) Act 1989, which is similar to section 60 of the Barbados 

Property Act, although the issue had not been raised on the pleadings or in the 

judgment of the court below.  In Yeoman’s Row Management Limited and another 

                                                 
2 Property Act 1979, Cap. 236. 
3 Yaxley v Gotts [2000] Ch 162.  



v Cobbe,4 Lord Scott, in addressing the failure to comply with the formalities of 

section 2 of the 1989 Act, commented that: “proprietary estoppel cannot be prayed 

in aid in order to render enforceable an agreement that statute has declared to be 

void… for want of compliance with the requirements of section 2…Equity can 

surely not contradict the statute”.5 

 

[33] Walsh also argued that the Court of Appeal erred in not ruling that the proviso in 

section 60(5)(a), excluding constructive trusts from the requirement in writing, also 

excluded proprietary estoppel.  He found support in the Yaxley case. The court 

found that the factual elements in certain types of constructive trusts could be 

closely akin to, if not indistinguishable, from the elements of proprietary estoppel.  

The court concluded that in such a case, the fact that a constructive trust had not 

been pleaded did not prevent the court from giving the claimant the benefit of 

equitable relief which they concluded was part of the statutory objective. Careful 

examination of the facts is crucial to the application of this principle and if the facts 

relied on to establish proprietary estoppel could also evidence the existence of a 

constructive trust, Walsh may benefit from the operation of section 60(5)(a).   

 

Findings of Unconscionable Conduct 

[34] Counsel for Walsh made very eloquent submissions urging that a finding of 

unconscionable conduct on the part of Ward and Bjerkham should support the case 

for Walsh. These submissions were based on the finding of the trial court judge to 

the effect that Ward, a wily businessman, had taken advantage of Walsh.  He did 

not detail the factual context from which these conclusions were drawn, and the 

basis on which he could draw that conclusion is not apparent from the evidence. 

However, it is necessary to establish the context in which unconscionable conduct 

should be considered. It is a well settled principle that unconscionable conduct is 

not a cause of action in itself.  Liability will not depend solely on a perception of 

which party is guilty of unconscionable conduct. A principled and disciplined 

approach is needed to ensure that the law is certain and is consistently applied.  

Justice should not depend on an individual moral opinion about the parties to the 

                                                 
4 Yeoman’s Row Management Limited and another v Cobbe [2008] UKHL 55. 
5 ibid [29]  



litigation. This is an important consideration because Walsh is invoking doctrines 

of equity which empower the court to prevent a party from relying on their legal 

rights where to do so would be unconscionable or cause injustice.   

 

[35] In the High Court of Australia, Deane J, in Muschinski v Dodds,6 said that the 

remedial role of the constructive trust does not mean that it “represents a medium 

for the indulgence of idiosyncratic notions of fairness and justice. As an equitable 

remedy, it is available only when warranted by established equitable principles or 

by the legitimate processes of legal reasoning, by analogy, induction and deduction, 

from the starting point of a proper understanding of the conceptual foundation of 

such principles…proprietary rights fall to be governed by principles of law and not 

by some mix of judicial discretion, subjective views about which party “ought to 

win” and “the formless void of individual moral opinion”.7  Dean J’s opinion has 

been cited and applied frequently. In the Yeoman’s8 case, Lord Scott observed that 

proprietary estoppel cannot provide a remedy for unconscionable conduct unless 

the ingredients for a proprietary estoppel claim are present9, and Lord Walker 

commented10 that unconscionable conduct is “not a sort of joker or wild card to be 

used whenever the Court disapproves of the conduct of a litigant who seems to have 

the law on his side”.11  

 

[36] In the Privy Council Caribbean case of Capron v Government of Turks & Caicos 

Islands and the Crown,12 Lord Kerr noted: 

“As is clear from the decision in Yeoman’s Row, however, unconscionable 

behaviour cannot stand alone as the basis for a finding of proprietary 

estoppel. Where there is no ground for a belief that the claimant was entitled 

to acquire a certain interest in land, the fact that the behaviour of the person 

against whom proprietary estoppel is sought to be established was 

unconscionable cannot fill the gap that exists in the essential proofs required 

for the doctrine to come into play.” 

 

                                                 
6 (1985) 160 CLR 583. 
7 ibid [8].  
8 Yeoman’s (n 4). 
9 ibid [16]-[17]. 
10 ibid [46]. 
11 ibid. 
12 [2010] UKPC 2[39]. 



This case requires a disciplined approach to the factual context and the application 

of the law.  The issues in this case are essentially fact based, and we must apply the 

evidence to the applicable legal principles.   

 

Application of Proprietary Estoppel 

[37] Equity has a long tradition of enforcing or granting rights to those who have been 

induced to invest in or improve property owned by others either as a consequence 

of their own mistake (acquiesced in by the owner) or by direct encouragement or 

informal agreement. It has been judicially accepted that there is no definition of 

proprietary estoppel that is both comprehensive and uncontroversial.  Nonetheless, 

Lord Walker explained in the House of Lords decision of Thorner v Major and 

others13 that most scholars agree that the doctrine is based on three main elements: 

a representation or assurance made to the claimant; reliance on it by the claimant; 

and detriment to the claimant in consequence of his (reasonable) reliance.14  In the 

Court of Appeal, Burgess JA traced the development of the doctrine through a 

number of the leading cases: Ramsden v Dyson15; Taylors Fashions Ltd v Liverpool 

Victoria Trustees Co Ltd16; and Yeoman’s Row17.  The classic statement of the 

principle is attributed to Oliver J in Taylors Fashions: “If under an expectation 

created or encouraged by B that A shall have a certain interest in land, thereafter, 

on the faith of such expectation and with the knowledge of B and without objection 

by him, acts to his detriment with such land, a Court of Equity will compel B to 

give effect to such expectation.”18  

 

[38] This doctrine, however, does not negate the traditional rule that, in the absence of 

special circumstances, a person who invests in the land of another has no claim for 

reimbursement or proprietary interest over the land.  This is authoritatively stated 

in Ramsden per Lord Cranworth: “if my tenant builds on land which he holds under 

me, he does not thereby, in the absence of special circumstances, acquire any right 
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16 [1981] 1 All ER 897; [1982] QB 133. 
17 Yeoman’s (n 4). 
18 [1982] QB 133 at 144. 



to prevent me from taking possession of the lands and buildings when the tenancy 

has determined.  He knew of the extent of his interest, and it was his folly to expend 

money upon a title which he knew would or might soon come to an end.”19  Lord 

Kingsdown restated the position: “if on the other hand, a tenant being in possession 

of land, and knowing the nature and extent of his interest, lays out money upon the 

land in the hope or expectation of an extended term or an allowance for the 

expenditure, then, if such hope or expectation has not been created or encouraged 

by the landlord, the tenant has no claim which any Court of law or equity can 

enforce”20.  

 

[39] The factual narrative given by Walsh himself brings this case within the traditional 

rule. From his own testimony, he had a 5-year lease, renewable, for a 12-acre parcel 

of land, and he was farming the other 40 acres until Ward was willing to sell. He 

laid out his money knowing the extent of his interest in the land at the time. Unless 

his expenditure was based on a hope or expectation created or encouraged by Ward, 

he would have no claim which a court can enforce. 

 

[40] Walsh contends that Burgess JA erred in finding that neither the pleadings nor the 

evidence satisfied the requirements of proprietary estoppel. The claim for 

proprietary estoppel is set out at paragraphs 5 and 6 of the amended statement of 

claim as follows: 

Para 5:  “On or about June 1997, the First Defendant (Stephen Ward) 

represented to the Plaintiff (Walsh) and promised that when he was willing 

to sell the said plantation, he, the First Defendant, would sell the same to 

the Plaintiff for whatever it was valued at and encouraged the Plaintiff to 

start and carry out work to the said Plantation.”   

Para 6: “Acting on the First Defendant’s said representation set out in 

paragraph 5 hereto and not otherwise, the Plaintiff on the encouragement of 

the First Defendant his servants or agents carried out work to the said 

Plantation and incurred great expense.”  

 

It must be noted that Walsh’s testimony contradicted the allegations in paragraphs 

5 and 6 of the amended statement of claim.  He was carrying out works and 

incurring expense since May 1996 to farm vegetables for his own business interests. 
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This refutes the allegation that he only carried out works and expended money on 

the Plantation because he was encouraged to do so by a representation made by 

Ward in June 1997.  

 

[41] Neither the pleadings nor the factual narrative given by Walsh supplies the three 

elements of the doctrine of proprietary estoppel.  The representation must be clear 

and unequivocal, made by the party against whom the estoppel is asserted and 

assuring the other of a certain interest in the property claimed. The meaning of a 

certain interest in land was examined in the judgment of Lord Scott in Yeoman’s21 

case.  He pointed to an example of a certain interest in land in Taylors Fashions22, 

where it was for an option to renew a lease.  There was no lack of certainty as the 

terms of the new lease were spelled out in the option and the lessees’ expectation 

was that on the exercise of the option the new lease would be granted.  The problem 

was that the option had not been registered under the Land Charges Act 1925 and 

the question was whether the freeholders, successors in title to the original lessors 

who had granted the option, could be estopped from denying the right of the lessees 

to exercise the option.  Lord Scott contrasted this with the facts in Yeoman’s case 

which he was considering.  The expectation of the claimant that was encouraged by 

the defendant was that there would be a successful negotiation of outstanding terms 

of a contract for sale and that a formal contract, which would include already agreed 

core terms as well as additional new terms would be prepared and entered into.  His 

conclusion at 18 was that: 

 

“An expectation dependent upon the conclusion of a successful negotiation 

is not an expectation of an interest having any comparable certainty to the 

certainty of the lessees’ interest under the Taylors Fashions option” 
  

[42] Similarly, in this case the representation alleged in the pleadings relating to the 

claim based on principles of proprietary estoppel, and in the discussions about 

which Walsh testified, do not have any comparable certainty to that in Taylors 

Fashions23 case.  The expectation was that when Ward was willing he would sell 

at whatever it is valued is nothing more than the expectation of a successful 
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negotiation. The context demonstrates that if he decided to sell, it would be 

necessary to negotiate what land would be included in the sale and at what price.  

The evidence concerning the land shows different parcels being used in different 

ways, and both Ward and Walsh could have differing views on what parcels were 

to be included in the arrangement. Similarly, the evidence that Walsh had got a 

valuation, clearly did not resolve the issue of the price.  

 

[43] The element of reliance or assurance is equally eliminated by Walsh’s own 

evidence.  The party seeking to assert the estoppel should show he relied on or was 

encouraged to act by representations made by the party against whom the estoppel 

is asserted: Attorney General of Hong Kong v Humphreys Estate24 per Lord 

Templeman; and Lim Teng Huan v Ang Swee Chuan25 per Lord Browne-Wilkinson.  

There is a presumption of reliance that operates in favour of the party asserting the 

estoppel.  The burden of proof lies on the other party to show that there was no 

reliance upon the representations in question: Greasley v Cooke26. In this case, 

however, Walsh’s own testimony reveals that he wanted to farm that land because 

it was good for his business and he actively pursued various options to do so.  He 

had been carrying out works and incurring expenditure as a lessee of the land with 

a clear and certain tenure a full year before the discussions in 1997. He expanded 

his operations when he was negotiating a partnership with Ward. His own evidence 

shows that he did all of this with the expectation of making a significant income. 

There is no basis for concluding that his actions were in reliance on any 

encouragement from Ward.    

 

[44] This is even more evident when considering the element of detriment.  It is required 

that the reliance upon the representation results in some detriment to the relying 

party. Detriment is not to be seen as a “narrow and technical” concept and does not 

necessarily have to consist of quantifiable financial detriment so long as it is 

“something substantial”; there should also be a sufficient causal link between the 

representation and the detriment: Gillett v Holt27. Lord Parker in the Privy Council 
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case from St. Lucia Henry and Mitchell v Henry28 concluded, as did Burgess JA, 

that as a matter of principle the court should weigh the disadvantages suffered by 

the claimant against the countervailing advantages which he enjoyed as a 

consequence of that reliance.  In the Henry case, in considering the element of 

detriment, Parker J concluded that the claimant, while deriving benefits for himself 

and his family by occupying the land, provided food and cared for his benefactor 

but even more importantly he effectively deprived himself of the opportunity of a 

better life elsewhere. In this case, the relationship between Walsh and Ward was 

strictly commercial.  It does not pose the difficulty of assessment that would arise 

in familial situations, as in the Henry case. Walsh did make quantifiable 

investments in the Plantation. The renovation of the garage to make it habitable for 

himself and the installation of a functional irrigation system on the Plantation were 

all done by Walsh with the expectation that these improvements to the Plantation 

would eventually be recoverable through a handsome profit from the produce of 

the Plantation. Walsh’s own financial projections submitted to the court corroborate 

these expectations of high financial profit. One may wonder whether the financial 

projections that he gave to Ward could have been somewhat inflated, but they are 

nonetheless his figures and they project substantial profits.  It is true that no 

evidence was adduced to show the extent to which those expectations were realized.  

Comparatively, aside from being “unburdened” from paying the electricity costs 

for the Plantation, Ward was receiving very little financial benefits. The only 

reasonable inference is that the expectation of financial profits from his ventures is 

what induced Walsh to make these expenditures on the Plantation and that any 

detriment he may have suffered was heavily outweighed by the benefits and 

advantages he enjoyed.  

 

The Right of Pre-emption 

[45] Counsel for Walsh contended that the Court of Appeal erred in ruling that the first 

contract was at most a voluntary, gratuitous promise to allow Walsh to make 

matching offers when Ward was ready to sell, as it lacked the essential elements of 

a contract and could not be specifically enforced.  
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[46] The claim is set out in paragraph 7 of the amended statement of claim: 

 

“By an oral agreement made on or about August or September 1997 

between the Plaintiff of the First Part and the First Defendant of the other 

part (hereinafter called the First Contract) the First Defendant in furtherance 

of his promise and representations as is more particularly set out in 

paragraph 5 hereto, granted to the Plaintiff a right of pre-emption in respect 

of the sale and purchase of the said plantation. The said First Contract is 

evidenced in writing by way of a letter dated the 12th May 1998 written by 

the First Defendant to the Plaintiff.” 

 

The promise that Walsh claims gave rise to the right of pre-emption is not 

ambiguous. He testified: “I am sure that Stephen did say he would give me the 

opportunity to match any offer if he decided to sell the plantation.” The wording of 

the letter which he claims evidences the arrangement states: “and in keeping with 

our discussions over the past few months I am giving you the opportunity to match 

this offer”.   

 

[47] The legal consequences  of contracts for pre-emption were judicially analyzed in 

the English High Court decision of Specialty Shops Ltd v Yorkshire and 

Metropolitan Estates Limited29 where Park J conducted a detailed examination of 

the case law including the leading cases – Pritchard v Briggs30 and Bircham & Co 

(Nominees) Ltd v Worrell Holdings Ltd31, where the court determined that the grant 

of a right of pre-emption did not give the grantee of that right an equitable interest 

in the land, which it could enforce with an order for specific performance.   The 

fact that the grantor could withdraw the offer to sell at any time until the offer had 

been accepted meant that the right of pre-emption could not be regarded as having 

the character of an option.  Consequently, to enforce the sale of the property to it, 

the holder of the right of pre-emption had to establish that its purported acceptance 

of the offer did comply with the requirements of section 2 of the Law of Property 

(Miscellaneous Provisions) Act 1989, the equivalent of section 60 of the Barbados 

Property Act.   
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[48] Park J reviewed the case law in some detail in Specialty Shops.  His analysis 

revealed substantial variations between the terms of different agreements all of 

which might be described generically as pre-emption agreements or first refusal 

agreements. It is, therefore, necessary to consider carefully the precise terms of the 

agreement which is in issue in any particular case. 

 

[49] Park J’s analysis discussed three types of factual and legal scenarios that could arise 

under the heading of pre-emptive cases.  There is the type of pre-emption agreement 

which provides that upon the occurrence of the triggering event the owner is obliged 

to sell the property to the pre-emption holder, and the owner must leave the offer 

outstanding and capable of acceptance for a specified period. The English Court of 

Appeal in Pritchard provides an example of such a case.  There is another type of 

agreement which provides that upon the triggering event, the landowner must offer 

to sell the land to the pre-emption holder, but is not obliged to leave the offer open 

for any period. He can revoke it at any time, as long as he does so before the pre-

emption holder accepts it: see Bircham.   

 

[50] Regarding the third possible scenario, Park J said at [28]-[29]:  

 

“A third possibility is where, upon the triggering event, the landowner is 

not obliged positively to offer to sell the land to the pre-emption holder, but 

rather he is obliged to notify the pre-emption holder of the situation, leaving 

it for the pre-emption holder to make his own offer to purchase the land if 

he chooses. If the pre-emption holder does choose to make an offer, only a 

very unusually worded agreement would provide that the landowner was 

bound to accept it. In all normal cases one would expect the landowner to 

be free to accept or refuse the pre-emption holder’s offer. Of course the 

landowner would not be entitled (as between himself and the pre-emption 

holder) to refuse the pre-emption holder’s offer and then go ahead with a 

sale to a third party on the same or worse terms. But it seems to me that, if 

the landowner actually did that, the pre-emption holder’s remedy would be 

a claim for damages against the landowner for acting in breach of his 

contractual obligations under the pre-emption agreement. I cannot see how 

the pre-emption holder could assert any sort of proprietary interest in the 

land.” 

 

 



Walsh’s version of the promise made by Ward closely resembles the third scenario 

described by Park J in Specialty Shops. The promise was not to sell to Walsh.  Ward 

promised that if he decided to sell he would give him an opportunity to match any 

offer. We respectfully endorse the analysis of Park J and conclude that, putting it at 

its highest,  Ward was obliged to give information of the situation to Walsh and 

leave it to him to make an offer to purchase if he so chose.  On account of Walsh’s 

own testimony, Ward did just that and on more than one occasion.  

 

[51] In January 1998, Ward told Walsh he was ready to sell and invited him to offer to 

buy.  The context of this case requires recollection that in August 1996, Ward had 

provided information in writing about the amount he would consider.  However, 

Walsh made an offer that was so much less, that Ward had to tell him he was not 

selling the land as a favour.  There is no value in speculating on Walsh’s intentions 

at that time; but the fact is that he was farming the land under very favourable 

circumstances.  

 

[52] In early April 1998, Ward told Walsh that Bjerkham had made an offer of 1.3 

million which provided Ward with an opportunity to make a matching offer.  He 

did not do so and a week later they spoke again.  Ward told Walsh to add $50,000.00 

to the 1.3 million. Although the evidence did not identify the date when this 

occurred, we know in hindsight that the written agreement that Ward had signed 

with Bjerkham contained an acknowledgement of a receipt of $50,000.00.  In any 

event, that was another opportunity to make a matching offer which Walsh did not 

use. Then there was the third occasion on which Ward told him that the offer was 

$1.5 million and Walsh asked for that to be put in writing and Ward did so.  

 

[53] In the circumstances of this case and in light of the factual narrative, it is not 

necessary to examine whether Ward was legally bound by his promise because the 

evidence is that he did honour the promise he had made in this regard.  We must, 

nonetheless, indicate that there is no reason to differ from the conclusion reached 

by Burgess JA that the promise made by Ward was not legally binding because 

there was no offer and acceptance, no consideration and no intention to create legal 

relations during the conversations that formed the basis of this claim.  In addition, 



the evidence revealed that there was nothing in writing to conform to the provisions 

of section 60 of the Barbados Property Act.  

 

Validity of the Second Contract 

[54] The second contract is pleaded in paragraphs 8 and 9 of the amended statement of 

claim: 

 

“8. On the 12th May 1998 the First Defendant by a letter to the Plaintiff 

(and in purported performance of the First Defendant’s obligations under 

the First Contract) confirmed that he had received an offer of 

BD$1,500,000.00 ’in his hand’ for the said Plantation from an unnamed 

third party and offered (hereinafter referred to as the Offer) to sell the said 

Plantation for the same price. The Plaintiff will at the trial hereof rely on 

the said letter of offer for its full force and effect. 

 

9. On the 15th day of May 1998 and the 18th day of May 1998 the Plaintiff 

accepted both verbally and in writing the First Defendant’s said offer dated 

the 12th May 1998 (hereinafter called ’the Second Contract’).” 

 
[55] Although the pleadings make reference to an “unnamed third party” Walsh testified 

that Ward had told him that the person who had made the offer was Bjerkham.   

 

[56] The Court of Appeal concluded that the letter of 12th May was not an offer.  The 

evidence of Walsh was that Ward would give him an opportunity to make an offer 

he would accept or to make a matching offer. The wording of the letter corroborates 

this. The letter was information of an offer received and an opportunity to match 

the offer: Harvey v Facey32. We agree with the Court of Appeal that the letter is an 

invitation to treat.   

 

[57] On the wording of the letter, a contract would not have come into being on Walsh’s 

acceptance, but only on his making an offer which Ward accepted. It essentially 

represents the extension of an invitation by Ward to Walsh to submit an offer to 

Ward that counters that of the 1.5 million of which Ward was in receipt.  This letter 

merely indicates a willingness on the part of Ward "to deal".  However, if it were 

an offer, the legal question still remains, was the conversation on the 15th and the 

delivery of the redrafted letter with the variation of terms which Ward was invited 
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to sign a counter-offer?  On this issue the law is quite clear that if it were a counter 

offer it revoked the offer which could no longer be accepted.  Walsh is saying that 

his position was that he accepted, while inviting Ward to make the proposed 

change, with the clear indication that if Ward did not decide to make the change, 

then his acceptance would be binding.  If for the sake of argument, that proposition 

is accepted, and one concludes that there was a contract for the purchase on the 

terms of the letter of 12th May 1998, no order for specific performance of that 

contract could be made in favour of Walsh. This is because the evidence revealed 

that he did not pay the deposit on the agreed date, or at all.  After the 22nd May, 

instead of taking steps to complete purchase, his efforts were directed to securing 

his continued occupation as a tenant at the very favourable conditions he had been 

enjoying. He was farming the land commercially without paying a commercial rent 

or investing in the capital of land ownership.  However, as a matter of principle, we 

have to indicate that there is no reason to differ from the conclusion of the Court of 

Appeal that the letter of 12th May was an invitation to treat, and that if it was an 

offer, Walsh made a counter offer on the 15th which revoked the offer and that no 

contract was ever reached between the parties:  Hyde v Wrench33. The delivery of 

the letter on 18th May, in purported acceptance, is of no value because there was no 

offer, and if there was an offer, the counteroffer terminated the offer: Sousa v 

Marketing Board34.   
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Compensation for Unjust Enrichment 

[58] Burgess JA expressed the view that the value of the Plantation was increased by the 

expenditures and labour of Walsh which resulted in the unjust enrichment of Ward.  

He noted that Walsh had not made a claim for any remedy for this and it was not 

considered in the trial judgment.  Despite this, the Court of Appeal made an order 

for Walsh to be compensated.  

 

[59] The reason for this finding was not clarified. The Court of Appeal did not reveal on 

what evidence it relied, and there was no consideration of the issue by the trial 

judge. The relevant fact is that Ward had agreed to sell the property in April 1998, 

and the sale price was fixed as at that date. There was no attempt to interrogate 

whether the price to which Ward agreed reflected any increases based on 

improvements from the work that Walsh had performed. The evidence indicates the 

value that Ward had put on the Plantation in August 1996 when he wrote to explain 

to Walsh the price he would consider accepting. The actual sale price is within the 

same range. We are unable to deduce what evidence could be referenced to indicate 

that the sale price was improved by investments that Walsh had made.   

 

[60] In addition, Ward had been deprived of the use of his land and had not received any 

income from it for the last 17 years. During that period, Walsh was able to farm 

without paying for his use of the land which allowed him to generate income.   

 

[61] No evidence was given of the impact of the delay on the litigants.  It is simply 

common sense that the value of money has changed considerably over the last 17 

years.  The purchase price which Ward will receive for the 127 acre Plantation may 

not be sufficient to purchase a house on a half-acre plot in an upscale development 

today.  Of course, that may not be entirely attributable to the litigants in this case, 

but it is another factor that militates against the conclusion that Ward has been 

enriched in any way. The order of the Court of Appeal relating to unjust enrichment. 

 

Bjerkham’s Interest 

[62] Walsh accepted that Bjerkham had an equitable interest under the written 

agreement that he had signed on 24th April 1998.  In that agreement, Ward had 



agreed to sell him the Plantation for the sum of $1,346,000.00, not including sales 

expenses. Ward acknowledged receiving a deposit of $50,000.00. 

 

[63] Walsh contended that the Court of Appeal erred in not finding that the equitable 

rights that Walsh had acquired under the doctrine of proprietary estoppel, and under 

the first and second contracts had priority to any interest that Bjerkham had to 

purchase the Plantation.  We have concluded that Walsh did not acquire any 

equitable rights under any of those doctrines.  In those circumstances, it is 

unnecessary to consider the arguments on priorities.  

 

[64] Walsh also contended that the court should not make any orders for specific 

performance in favour of Bjerkham because he was guilty of unconscionable 

conduct.  At the commencement of this judgment, we affirmed the principle that 

unconscionable conduct is not a cause of action on its own and could only be 

applicable where the factual context ascribed legal rights to the claimant.  Walsh’s 

main complaint under this ground of appeal was that Bjerkham had an obligation 

to make enquiries about his (Walsh’s) interest in purchasing the Plantation before 

entering into any agreement with Ward to purchase the Plantation.  He also 

complained that Bjerkham did not go into the witness box to give testimony.  

Neither of these complaints have any merit.  On our assessment of the evidence, 

Walsh did not have any legal or equitable rights which could have been unearthed 

by any form of enquiry that may have been made.  It was unnecessary for Bjerkham 

to give testimony because, by the time Ward and Walsh had given testimony, all 

the evidence needed to establish his contract had been adduced, including the 

production of the written agreement.  His rights depended on the legal assessment 

of facts that were already established in the proceedings.  We do not agree with the 

contention that he had any obligation to testify in those circumstances.  

 

[65] The Court of Appeal order for Ward to convey the Plantation to Bjerkham did not 

include any specific orders governing the payments to be made by Bjerkham.  We 

think this omission was an error. The sales agreement did not express a date by 

which payment should have been made.  Some 17 years have elapsed since then.  

We know that the fault for this delay cannot be attributed to Bjerkham.  However, 



there are factors which justify the making of an order for payment of the purchase 

price of the Plantation by Bjerkham to Ward with interest.  The reality of this 

dispute is that Ward was on the receiving end of a rotten deal throughout the course 

of the dispute.  He has not had the benefit of the use of, or the income from, his 

plantation, or at least portions of it, nor has he had the benefit of the sales price.  He 

received no benefit from his ownership of the land.  Despite this, he suffered the 

characterization of having behaved in an unconscionable manner.  On our 

assessment of the evidence that was not a fair judgment.  In our view, a 

characterization of sheer naïveté would be far more appropriate.  It cannot be 

disputed that the other parties in this matter were comparatively enriched.  Walsh 

had the benefit of lucrative physical occupation of the Plantation in varying degrees 

for over 17 years, and without paying any commercial rental or having invested in 

the capital value of the land he was farming.  Meanwhile, Bjerkham had the benefit 

of remaining in possession of the purchase price.   As a natural consequence of the 

passage of time, the Plantation has appreciated in value, and at the same time 

Bjerkham has had the benefit of the use of the purchase price.  We think that Ward 

should receive the purchase price together with interest from the date on which the 

agreement was signed.  No evidence was given on the commercial rates of interest 

in Barbados and in those circumstances we have to use the rate of six per centum 

per annum as prescribed in the Barbados Supreme Court (Civil Procedure) 

(Amendment) Rules, 2009, Rule 65A.2.    

 

[66] In terms of the sales price, no evidence was given as to the amount of the expenses 

of sale.  We have inferred, from the letter that Ward wrote to Walsh on 12th May 

1998, that it could be reasonably deduced that the sales expenses would be 10% of 

the agreed price, and that the cash value of the agreement including the sales 

expenses was $1,500.000.00, in hand.  

 

[67] We would, therefore, order that the judgment of the Court of Appeal be varied to 

include the order for Bjerkham to pay the sum of $1,500,000.00, less the $50,000.00 

deposit receipt of which was acknowledged, to Ward together with interest at the 

rate of 6 per centum per annum from 24th April, 1998.  

 



Delay 

[68] Regretfully, we are forced to comment once more on the excessive delay that 

characterizes many cases coming to us from Barbados.  These proceedings 

commenced in 1998, some seventeen years ago, when on 24th June 1998 a generally 

endorsed Writ was filed by Walsh.  The substantive hearing in the High Court 

commenced on 7th February 2000 and after a three week hearing the trial judge 

reserved judgment. After several requests for the delivery of the High Court 

judgment, the trial judge finally gave his decision on 8th June 2005 – more than five 

years after the substantive hearing. Ward filed his Appeal in relation to the High 

Court judgment on 18th July 2005 and the Appeal was eventually heard on the 20th 

and 21st September 2011 – over six years later.  Over a year later, the Court of 

Appeal issued its judgment on 28th November 2012.  This type of delay imposes 

hardship on the litigants.  This is a case where the hardship is obvious.  The delay 

also reflects adversely on  the  reputation  and  credibility  of  the  civil  justice  

system  as  a  whole,  and reinforces  the  negative  images  which  the  public  can  

have  of  the  way  judges and lawyers perform their roles.35 

 

[69] The unfortunate frequency of our lament suggests that the problem is systemic.  In 

Barbados Rediffusion Service Limited v Asha Mirchandani (No. 1),36 President de 

la Bastide (as he then was) said: “We would be failing in our duty if we did not 

express our strong disapproval of judicial delays of that order. They deny parties 

the access to justice to which they are entitled and undermine public confidence in 

the administration of justice.”  In Yoland Reid v Jerome Reid37  Saunders JCCJ said: 

“This is the second time we have had occasion to call attention to inordinate delay 

in the delivery of judgments in Barbados.  We trust that effective remedial action, 

if not already taken, will now be taken to ensure that judgments are delivered within 

a reasonable time as required by the Constitution of Barbados.”  In Sea Havens Inc. 

v Dyrud,38 Hayton JCCJ said at: “This is a  most  unsatisfactory situation  that  needs  

to  be  remedied  and  we  trust  that  the  new  Civil  Procedure  Rules will 
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considerably improve matters.”  In O’Leen Colby v. Felix Enterprises,39 Hayton 

JCCJ referred to the approach of the English Court of Appeal in Bond v Dunster 

Properties Ltd40, where Arden LJ posited at [1] – [2]:  “This extraordinary delay 

clearly called for an apology and, if any existed, an explanation of the mitigating 

circumstances”.  In System Sales Ltd. v Brown-Oxley and Suttle,41 President Sir 

Dennis Byron noted that : “The  Court  deplores  the  fact  that  parties  are  denied  

justice  in  a timely manner, and recalls that this must bring the administration of 

justice into disrepute and  undermine  public  confidence.”   

 

[70] The consistent need for the repetition of this disapproval, and over such a long 

period, of the delays in the system accompanied by calls for remedial action makes 

the situation extremely deplorable. Reaction can no longer be put off.  This is an 

aspect of the judicial role for which there should be accountability. We urge the 

judiciary to take steps to address the problem of delay in the judicial process and 

ensure that citizens enjoy the benefit of the constitutional promise of a fair and 

expeditious resolution of disputes.  

 

Costs 

[71] Both Ward and Bjerkham have appealed against the refusal of the Court of Appeal 

to order Walsh to pay their costs of action.  In giving judgment, Burgess JA applied 

the principle that the award of costs is generally within the discretion of the court 

and that in exercising this discretion, the court may have regard to the total 

circumstances of the case.  However, he did not disclose the circumstances which 

influenced the way in which the discretion of the Court of Appeal was exercised.  

 

[72] We adopt the principle that an appellate court should exercise restraint in interfering 

with the exercise of discretion on the costs, as expressed by Davies LJ in F&C 

Alternative Investments (Holdings) Limited & Ors v Barthelemy & Anor42.  This 

consideration is based on the acceptance that decisions on costs are pre-eminently 

matters of discretion and evaluation based on knowledge and the feel for a case 
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which a trial court should have.  However, in an appeal on costs, we must consider 

whether the decision was based on a wrong principle, or took into account matters 

that should not have been taken into account, or failed to consider matters that 

should have been considered, or was just simply unsustainable.  

 

[73] The normal rule is that costs follow the event.  This general rule should apply unless 

there is some improper or unreasonable conduct or behaviour on the part of the 

successful party that would justify depriving him/her of the benefit of a cost order 

as the victorious party: Re Elgindata Ltd. (No. 2)43.  

 

[74] The  party who  turns  out  to  have  unjustifiably  either  brought  another party 

before the court, or given another party cause to have recourse  to  the  court,  is  

generally required  to recompense that other party in costs.  A successful  party  has  

a reasonable expectation of obtaining an order for costs to be  paid  by  the  opposing  

party  but  has no  right  to  such  an order: Scherer and Another v. Counting 

Instruments Limited and Another44.  The general principle is that the question of 

who is the successful party should be considered in a realistic and commercially 

sensible manner: Barnes v Timetalk (UK) Ltd.45; Fulman Leisure Holdings v 

Nicholson Graham and Jones46.  This requires looking at the litigation as a whole, 

for while there are circumstances that may warrant the court departing from the 

general rule, it is usually imperative to give real weight to the overall success of the 

winning party: Kastor Navigation v AXA Global Risks47; Scholes Windows v 

Magnet (No.2)48.  

 

[75] These principles are reflected in Part 18 of the Caribbean Court of Justice 

(Appellate Jurisdiction) Rules, 2015.  These prescribe that if the Court decides to 

make an order for costs in any proceedings, it shall order the unsuccessful party to 

pay the costs of the successful party, but may order the successful party to pay all 

or part of the costs of an unsuccessful party or make no order as to costs.   Rule 
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18.4(3) sets out the circumstances to which the Court should have regard.  These 

circumstances revolve around the conduct of the parties before and during the 

proceedings.  

 

[76] Ward and Bjerkham were the successful parties in these proceedings.  The 

judgment has confirmed that they are entitled to perform the contract of 24th April 

1998.  It was Walsh who initiated these proceedings against them both to prevent 

that from occurring and to compel the sale of the land to himself.  However, he was 

unable to establish his claims. This was not a case involving factual complexities 

requiring evaluations of credibility. We have rejected the contention that Ward and 

Bjerkham were guilty of unconscionable conduct.  In our view, the Court of Appeal 

adopted a wrong principle in avoiding the application of the general rule.  They did 

not provide any reason for doing so. We remain guided by the underlying principle 

that the successful party is generally entitled to be paid his costs.  In considering 

the matter holistically, we can find no reason for denying either of them the benefit 

of an order for the reimbursement of the costs incurred in vindicating their legal 

rights.   

 

[77] In the circumstances, we make the following orders: 

a. The order of the Court of Appeal is varied to the extent that the orders made 

by Greenidge J be discharged and substituted with the following: 

i. That Mr. Ward be at liberty to convey the Plantation to Mr. 

Bjerkham in accordance with the memorandum of agreement in 

respect of the same property, dated 24th April 1998, signed by Mr. 

Ward and Mr. Bjerkham. 

ii. That Mr. Bjerkham pay the purchase price assessed at 

$1,500,000.00 (less $50,000.00) together with interest at 6 per 

centum from the 24th April 1998 until payment. 

 

b. The Orders for costs in the Court of Appeal and the trial court are set aside 

and the appeals of Ward and Bjerkham on the issue of costs are allowed. 

Walsh’s appeal on costs is dismissed. 

 



c. That Mr. Walsh pay the costs of Ward and Bjerkham for all levels of the 

proceedings.   

 

d. All costs are certified fit for two counsel. 

 

 

 

 

JUDGMENT OF THE HONOURABLE MR. JUSTICE ADRIAN SAUNDERS, 

JCCJ 

 

RECUSAL ISSUE 

 

Introduction 

[78] One of the grounds of appeal in this case was the allegation that Justices of Appeal 

Mason and Moore had wrongly declined to recuse themselves from the Court of 

Appeal panel that heard this case.  This ground of appeal was initially raised as a 

point for us to determine separately before hearing the other grounds of appeal 

relating to the merits of the case.  After preliminary argument, we took the view 

that in this particular case, because of the long delays involved, even if this ground 

succeeded, in lieu of remitting the case for hearing before another appellate Bench 

we would still ourselves hear and determine the merits.  Although this rendered 

moot an opinion on the recusal issue, we have decided, nevertheless, to express our 

views on it because it is a matter of general public importance and we received 

extensive written submissions on the issue. 

 

  



Background  

[79] The application for the judges to recuse themselves was triggered mainly by a series 

of events that took place in relation to another case, Roseal Services Limited v 

Michael Challis et al (“Roseal”)49. In Roseal, Mr. Gale QC, counsel for Walsh, 

appeared before a panel of the Court of Appeal comprising Justice of Appeal 

Moore, then acting Chief Justice and President of the Court of Appeal, Justice of 

Appeal Mason and Justice of Appeal Goodridge (Ag).  On 25th November and 1st 

December 2010, that panel heard Mr. Gale QC’s application to vary an Order 

previously made in Roseal.  A full transcript of the hearing on the application to 

vary was made available to us.  

 

[80] It is evident that throughout the hearing there were several extremely sharp 

exchanges between the Bench and Mr. Gale QC.  Mr. Gale QC characterized these 

exchanges as being demonstrative of “open and manifest hostility and antagonism 

(and on occasion rudeness)” on the part of Justices of Appeal Moore and Mason.  

Having examined the transcript, it must be said that the tone and temper of the 

exchanges leave much to be desired.  

 

[81] Separate and apart from the “vigorous” exchanges, Mr. Gale QC also complained 

about the manner in which the panel reached its final decision on his application to 

vary.  The transcript suggests that towards the end of the hearing, the panel 

appeared to have decided to grant the variation sought and Mr. Gale QC was at 

pains to seek and obtain clarification about the import of that decision.  After this 

was done to Mr. Gale QC’s satisfaction, however, upon an interjection by opposing 

counsel, the court radically amended its original decision in order to place Mr. Gale 

QC’s client in a position that was appreciably worse than obtained prior to the 

application for the variation.  No reason was expressed for the sudden volte face. 

 

[82] Mr. Gale QC formally applied for leave to appeal the Roseal decision to this Court.  

But he didn’t stop there.  On 3rd February 2011, he sent an email to members of the 

legal profession in which he stated, “For those interested in how Justice is currently 
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administered in our courts the attached should make for interesting reading!! Read 

the transcripts first and judge for yourself!!” The transcripts in question were those 

of the Roseal hearing on the application to vary. 

 

[83] The members of the appellate panel became aware of Mr. Gale QC’s email and they 

apparently considered that they may have been defamed by it. They requested a 

meeting with a Queen’s Counsel on 8th February 2011 and attempted to engage the 

latter with a view to claiming legal redress against Mr. Gale QC. Counsel declined 

to entertain any such process and Mr. Gale QC became aware of what was being 

contemplated.  The circumstances in which Mr. Gale QC became aware raise other 

significant issues, but those fall outside the scope of this judgment. 

 

[84] In the meantime, Mr. Gale QC’s application for leave to appeal to this Court the 

decision of the judges in Roseal was scheduled to be heard on 21st February 2011 

by the same Court of Appeal Panel. Mr. Gale QC accordingly wrote to Justice of 

Appeal Moore on 16th February 2011, informally requesting that the Panel recuse 

itself and that a different Panel be constituted.   He received no response to this 

letter. The application for leave to appeal proceeded on 21st February 2011. Mr. 

Gale QC was then neither acknowledged nor heard by the court.  Instead, the court 

determined that his application for leave was not in compliance with the rules of 

court and that he should file a fresh application by 1st March 2011.  

 

[85] Immediately after the hearing on 21st February, Mr. Gale QC wrote a second letter 

to the President of the Panel again requesting the recusal of the judges in question 

from further hearing on his application for leave to appeal in Roseal.  When there 

was no acknowledgment of that letter a week later, on 28th February 2011, he wrote 

a third letter.  With no response forthcoming, on the 21st March 2011 he filed a 

formal application for the judges to recuse themselves along with a supporting 

affidavit and written submissions.  

 

[86] The Panel reconvened on 22nd March 2011 to resume hearing on the Roseal 

application for leave to Appeal to this Court. Mr. Gale QC’s recusal application 

was acknowledged but the court indicated that it had insufficient time to consider 



it. The matter was adjourned to the 3rd May 2011, when an entirely differently 

constituted Panel heard the application for leave.  

 

[87] On Friday 17th June 2011, Mr. Gale QC learned that the Panel of the Court of 

Appeal constituted to hear his clients’ substantive appeal in the instant matter i.e. 

Walsh v Ward, would include Justices of Appeal Moore and Mason.  Mr. Gale QC 

again wrote to Justice of Appeal Moore in his capacity as Acting Chief Justice and 

informally requested his recusal and that of Justice of Appeal Mason.  Again, he 

received no response.  He made a formal application for recusal and this was heard 

on the 20th June 2011.  The basis of the application was that in light of all that had 

transpired, a fair-minded and informed observer, having regard to all the relevant 

matters, would believe that there was a real possibility that the Justices would be 

biased against him.  

 

[88] The Application for recusal was heard by Justices of Appeal Moore, Mason and 

Burgess. The transcript of the hearing was made available to us.  Justices Moore 

and Mason, for the most part, said very little throughout the hearing.  Justice 

Burgess engaged in a lengthy and polite exchange with Mr. Gale QC. The transcript 

suggests that immediately after this exchange it was announced that the Application 

for recusal was refused.  A written judgment was promised “in another week or 

two”. The Panel proceeded to hear the merits of the case on 20th and 21st September 

2011 and gave its judgment on 28th November 2012.  A separate written judgment 

on the recusal, authored by Justice Burgess and concurred in by Justices Moore and 

Mason, was made available on 20th October 2014.  

 

The Judgment of the Court of Appeal 

[89] In its judgment on the recusal issue, the Court of Appeal considered that there were 

two  main issues for determination, namely, whether the application for recusal was 

properly made to that court, which it categorized as a procedural issue, and 

secondly, whether the matters adduced by Mr. Gale QC satisfied the substantive 

test for recusal. 

 



[90] On the first issue, the court suggested that the most appropriate procedure for 

pursuing the relief sought was an interlocutory application to the High Court, under 

section 24 of the Constitution, for a remedy for breach of the right to a fair hearing 

guaranteed under section 18(1) of the Constitution. 

 

[91] On the substantive issue, the Court of Appeal decided that the matters adduced by 

Mr. Gale QC did not satisfy the substantive test for recusal. The court premised its 

analysis and its decision on the presumption of impartiality of judges. According 

to the court, because of the professional background required for their appointment, 

judges are to be assumed to be persons of ‘conscience and intellectual discipline, 

capable of judging a particular controversy fairly on the basis of its own 

circumstances’. This presumption, it was said, carried ‘considerable weight’ and it 

was not to be assumed that a judge would allow personal hostility to colour his 

decision.  The court cited several cases including R v S (RD)50; Helow v Secretary 

of State for the Home Department51; Rees v Crane52; and Section 7 of the Supreme 

Court of Judicature Act53 which outlines the requisite qualifications for 

appointment as a judge. 

 

[92] The court also referenced the House of Lords decision in Porter v Magill54 that “a 

judge must recuse himself or herself if a fair-minded and informed observer, having 

considered the facts, would conclude that there was a real possibility that the judge 

was biased.”  In dismissing the application as being “entirely without merit”, the 

Court of Appeal held that it would be impossible for the fair-minded and informed 

observer to conclude, having regard to the facts, that there was a real possibility of 

bias on the part of Moore CJ (Ag) and Mason JA in the present case. While 

acknowledging that the transcript reveals “vigorous exchanges between the Court 

and counsel”, the court held that those exchanges were nothing more than the fair-

minded and informed observer would expect and that the matters alleged by Mr. 

                                                 
50 [1997] 3 SCR 484. 
51 [2008] 1 WLR 2416. 
52 [1994] 2 AC 173. 
53 Supreme Court of Judicature Act, Cap 117A. 
54 [2002] 2 AC 357. 



Gale QC went more towards an appeal against the decision of the court than 

towards conduct that warranted recusal. 

 

[93] The court ended its judgment with the admonition, particularly to senior counsel at 

the bar, against what it called “a profusion of hasty recusal applications” which it 

said was “at variance with the intended constitutional function of the recusal 

remedy and could only operate to stymie the due administration of justice”. 

 

Discussion 

[94] Under any circumstances this was a sorry affair.  It is fortunate that it has ended.  

Justice Moore has since retired and, in response to a specific question posed by a 

member of this Court, Mr. Gale QC indicated to us during the hearing that he no 

longer has any difficulty appearing before Justice Mason.  Even if he had not so 

indicated, in this particular case, sufficient time has elapsed to negate the concerns 

he once had.   

 

[95] The law on apparent bias is well settled.  In determining whether, in instances such 

as these, a judge is disqualified from hearing a case, the reviewing court must place 

itself in the position of an objective and fair-minded lay observer fully informed of 

the facts. The pertinent question is whether such an observer would conclude that 

there was a real possibility of bias.55  What matters is not so much the reality of bias 

or prejudice on the part of the judge but its appearance.  This test is aimed at 

preserving confidence in the administration of justice and not at censure of the 

judge.  If an objective by-stander thought that there was a real (as opposed to a 

fanciful) possibility a judge might be biased, justice delivery is compromised. This 

remains the case even when the judge himself, and his peers, might confidently 

consider that the judge was a competent and impartial judge. What is at stake is not 

the integrity of the judicial officer but that of the administration of justice. It is 

important to stress that for a judge to recuse herself, or be asked to do so, does not 

reflect negatively on the probity or competence of the judge.  
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[96] The matters raised by Mr. Gale QC could be divided into two categories, namely, 

the conduct of the judges in court and the matters that took place outside of the 

courtroom. As to the former, it must be said that judicial decisions and rulings that 

could form the basis of an appeal would ordinarily be insufficient to constitute a 

valid ground for recusal56. Moreover, judges are human and “expressions of 

impatience, dissatisfaction, annoyance, and even anger that are within the bounds 

of what imperfect men and women, even after having been confirmed as … judges, 

sometimes display” may rarely rise to a level that could successfully ground an 

application to recuse.57 If, on the other hand, it is evident that there is animosity on 

the part of the judge towards someone involved in a case, including counsel, then 

that would constitute grounds for recusal. 

 

[97] The attempt by the judges to retain Queen’s Counsel to protect their interests in 

relation to something Mr. Gale QC had done falls into a different category. The fact 

that this case came on for hearing so soon after the judges were sufficiently 

aggrieved to contemplate instituting legal proceedings against Mr. Gale QC should 

have indicated to them that the prudent thing to do was to recuse themselves from 

the hearing in this matter just as they appeared ultimately to have done in the 

application for leave to appeal their decision in Roseal.  

 

[98] The Court of Appeal justified its decision against recusal by heavily stressing the 

presumption of impartiality of a judge. This presumption is not an impenetrable 

barrier to the making of a successful application that a judge should be disqualified 

on account of apparent bias.  Like other presumptions, it is rebuttable.  The 

professional status of a judge is only one factor that the informed lay-observer will 

consider. Here, there was cogent evidence that the judges concerned had recently 

demonstrated that they had carried with them, out of court, some animus against 

counsel and were moved to the point of contemplating legal redress against him. 

The prudent thing for them in the face of a complaint was to have refrained from 

trying any of Mr. Gale QC’s cases until it could be said that a decent period had 

elapsed sufficient for one to believe that any ill-feeling had subsided. It is simply 
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inconceivable that a lay-observer would not think there is a possibility of bias on 

the part of a judge who has recently engaged a lawyer to determine whether to 

institute legal proceedings for defamation against counsel appearing before the 

judge. 

 

[99] As to the procedural aspects of the making of an application, we consider firstly 

that the practice of counsel writing to a judge personally is to be deplored. Counsel 

should communicate with the Bench through the Registrar or Clerk of the court. 

While the Acting Chief Justice was right not to respond himself to the several letters 

written by Mr. Gale QC, he was not entitled to ignore altogether the content of those 

letters and should have instructed the Registrar to respond in an appropriate fashion.  

 

[100] We disagree that an application for recusal should be treated as a Constitutional 

issue. Recourse should not be had to the Constitution any and every time a 

fundamental right is put at risk. Where common law or statute offers adequate or 

effective relief, it is an abuse of process to invoke section 24 of the Constitution. 

The common law has long afforded an appropriate remedy in most instances where 

it seems that a fair trial may not be possible. 

 

Procedure When Counsel Wishes to Seek Recusal 

[101] When counsel wishes to allege that a member of the Court of Appeal is disqualified 

by reason of bias or an appearance of bias, if possible, an application should first 

be made to the individual judge or judges to recuse. This should be a summary 

application made in Chambers before, and determined by, the judge concerned. If 

the judge opts to recuse then s/he must naturally be replaced. If the judge denies the 

application, then it may be renewed in Open Court before the entire appellate panel. 

The renewed application must be a formal procedure and must be supported by an 

affidavit setting out in full the material supporting the recusal. The renewed 

application must be heard and determined by the entire appellate panel prior to the 

hearing of the underlying substantive appeal. If the panel unanimously rejects the 

application, the panel may proceed to hear the substantive appeal unless counsel 

indicates an intention to seek special leave to appeal to this Court. Reasons in 

writing denying the application for recusal must be given as soon as possible and 



no later than the time when the judgment on the substantive matter is delivered. 

Where convenient, the two judgments may be rolled into one.  If, on the hearing of 

the renewed application, a member of the appellate panel agrees that the application 

should succeed, then that panel may not hear the substantive appeal. The appellate 

panel must forthwith be re-constituted so as to exclude the challenged judge(s). A 

litigant who is dis-satisfied with the order made on the application to recuse, may 

file an application before this Court for Special Leave to appeal and the filing of 

that application will operate as a stay on the hearing of the merits by the Court of 

Appeal. For this reason, the dis-satisfied litigant should lodge the application for 

Special Leave quickly, within at most one week. This Court will deal swiftly with 

such applications.  

 

Conclusion 

[102] To conclude, we consider that although nothing turns on it, at least not in relation 

to this case, the judges in question should have recused themselves from hearing 

this appeal. 
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