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Re: Systems Sales 

 

It is most unusual and judicially improper for a Court to publish its judgment in the public media 

before it has been delivered and communicated to the litigants and their legal representatives.  

This is what the Caribbean Court of Justice did in the Caribbean Court of Justice Civil Appeal 

Case No. BBCV2014/002 – Systems Sales Limited v. Arlette O. Browne-Oxley and Sonja 

Patsena Suttle – a procedure that has never occurred in the Supreme Court of Barbados since 

our independence. 

 

The Judgment which on the face of it reads “The Judgment” of Justices Wit, Hayton and 

Anderson which was delivered by The Honourable Mr. Justice Hayton on the 25th day of 

November 2014 was never read nor delivered to the parties or their Attorneys-at-Law on the 

25th November 2014.  The Attorneys-at-Law for the Applicant received an electronic copy of the 

Judgment on the 26th November 2014 and the signed hard copy was received by the Applicant 

from the sub-Registry of the Court (the Barbados Supreme Court Registry) on the 4th December 

2014. Strangely enough, a media release number 28-2014 dated the 25th November 2014 was 

issued by the Court to the media and published on that same day.  It is to be noted that the 

“media release” the electronic copy and the signed hard copy all bear the date 25th November 

2014 even though they are not identical documents.  What has therefore resulted is that the 

Court has published three different official judgments on the same case. 
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When the application filed by the Applicant Systems Sales Ltd.  came on for hearing on the 14th 

October 2014 Mr Vernon O. Smith, Q.C. appeared at the hearing and entered the appearance 

for himself, Mr Hal Gollop, Q.C. and Mr Steve Gollop as Counsel for the Applicant.  When the 

Court sat on the 25th November 2014 for the purpose of delivering its decision, Mr Vernon 

Smith, Q.C.  did not attend the hearing on the ground that he was engaged  in an urgent matter 

in the High Court, but Mr Hal Gollop, Q.C. entered an appearance for him and apologized for his 

absence in the circumstances. In the written judgments of the Caribbean Court of Justice Mr 

Smith QC’s name has been completely omitted from the record of the Court. It must also be 

noted that the record of the Court omits to show Mr. Hal Gollop’s status as Queens Counsel 

which amounts to an insult to Her Majesty who is the head of state of Barbados. In fact at that 

hearing the Court did not deliver its judgment but merely stated the Order that it made and 

that it will give its decision later. At that juncture Mr Hal Gollop submitted to the Court that he 

insisted to have it recorded in the record of the Court that it is the height of absurdity that his 

client who had a right of appeal as the Court stated at the hearing of the 14th October 2014 and 

because that he had applied for special leave to appeal his client was denied his appeal as of 

right to which he was entitled by the general law and the rules of the Court.   

 

Paragraphs 3 and 4 of the Caribbean Court of Justice’s Judgment read as follows: 

“3. This application was heard on the 14th October 2014 but was inadequately 

supported by documentation to establish an arguable case.  Normally, this would have led to an 

immediate refusal of the requested leave.  Counsel for the Respondents, however, was content to 

allow the Applicant (on payment of costs of that day) to file further submissions (with supporting 
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documents) within fourteen days and thereafter to have fourteen days in which to respond. This 

Court reserved the right then to determine the application on the papers or to schedule a further 

hearing.  Having now before us a copy of the Contract, the relevant Plans, the judgment of 

Kentish J and her Notes of Evidence in addition to the judgment of the Court of Appeal that had 

accompanied the Application, we are of the view that no further hearing is necessary and that 

we can properly determine the application on the papers. 

4. We find that the application does not have a realistic chance of success.  The 

first issue concerns the background factual context for determining the plan referred to in the 

Schedule to the Contract only as “a proposed sub-division plan as follows” after which is set out 

the sold Lots 3 to 20 enumerating the square metres for each Lot, but, remarkably and crucially, 

no plan is identified in the Contract.  There is thus uncertainty as to the subject –matter of the 

Contract.  It must be borne in mind that the Applicant, as the person seeking to enforce the 

Contract, bears the burden of resolving this uncertainty.” 

 

The Applicant’s written submissions which the Court on the 14th October asked to be submitted 

were filed on the 9th day of November 2014 are as follows: 

 

“This is an application for leave to appeal the decision of the Court of Appeal which 

upheld and confirmed the High Court judgment of Kentish J. It is therefore necessary for us to 

refer to and consider both judgments – if the decision of Kentish J. is wrong it necessarily follows 

that the decision of the Court of Appeal is wrong unless a totally different line of reasoning and 

law is taken or different facts are found. 

The High Court action instituted by the Appellant/Plaintiff Systems Sales Ltd. against the 

Respondent/defendant was for the specific performance of the sale of the land described in the 

Schedule to the said agreement dated the 15th July 1998 and made between the 
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Respondents/Defendants as Vendors of the One Part and the Appellant/Plaintiff as Purchaser of the 

Other Part. 

At paragraph 5 of her judgment Kentish J. states that the issues which arose for determination 

are as follows:- 

Is the agreement in respect of which specific performances is sought the agreement signed by the 

defendant Suttle for the sale of the land to System Sales? 

1. Is it a fundamental term of the agreement that the Suttle’s should retain Lots 1 and 2 as 

shown on a proposed sub-division Plan dated 28th February 1993 made and certified by 

Terrol Inniss, Land Surveyor? 

2. If so was there a breach of that term by the Plaintiff which entitled the defendants to treat 

the agreement as terminated? 

3. Was there a unilateral variation of the agreement by the Plaintiff in substituting another 

Plan for the proposed sub-division plan referred to in the agreement? 

4. If so was the variation a material variation? 

5. Were the parties “ad idem” as to the terms of their agreement? and  

6. Is the Plaintiff entitled to specific performance of the agreement? 

 

The Findings of Fact 

Issue I 

There is and has been only one (1) executed agreement in writing for the sale of the land before 

the Court – namely the agreement dated 15th July 1998 which is duly executed and witnessed by 

the Suttles and Systems Sales Ltd.  This was accepted by the Trial Judge. 

Issue II 

The Trial Judge erred in fact in finding/holding that permission was granted to the Suttles by the 

Chief Town Planner to sub-divide the land into 13 lots as shown on the Suttle plan (the Suttle 

Plan) certified by the Chief Town Planner only as the application plan – it is not an approved plan 

nor is it a plan for which permission is granted.  Paragraph 7 and 8 of the trial judge judgment 

are not correct in fact.   
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Such a plan cannot be referable to the executed agreement for the following reasons (a) The 

plan comprises 13 lots where there are 18 lots being purchased under the executed agreement 

(b) the plan is not a plan approved and stamped as such by the Chief Town Planner. 

The intrinsic evidence of the contract clearly and unequivocally establishes that the only plan 

that is referable to the agreement is the sub-division plan which has been approved by the Chief 

Town Planner, that is to say, the revised sub-division plan (SSL) certified by H.A. King, Land 

Surveyor which has been duly stamped as approved by the Chief Town Planner on the 26th March 

1998.  The descriptions of the (18 lots) Nos. 3-20 being agreed to be sold in the Schedule to the 

agreement conform with those lots on the SSL Plan. Further and in addition, it is the plan to 

which clause 12 of the agreement applies in that the grant of a right of way over lot 1 and 2 is 

required. In the Suttle plan there is no right of way over lot 1 and no such right of way would be 

required in favour of the other lots in the development 

Under the Town & Country Planning Act Cap. 240 of the Laws of Barbados no agreement for the 

sale of any lot in any development can take effect unless the plan of the sub-division has been 

approved by the Chief Town Planner. 

The “GS 3” Plan certified by H.A. King, Land Surveyor and dated 2nd February 1999 is totally 

irrelevant to the agreement on the ground that it was made a year after the agreement was 

executed. 

Issue III 

Lot 1 and 2 were not being sold by the Vendors to the Purchasers.  The only references to Lots 1 

and 2 in the agreement are (a) in Clause 2 (1) of the agreement which states that “in order to 

give full effect to the agreement the Vendors (the Suttle) agree to remove or shift the dwelling 

house existing on lots 1 and 2 being retained by them to an extent necessary to avoid 

encroachment on the roadway (including verge) adjoining the lots and to ensure due compliance 

with the conditions and stipulations of the Chief Town Planner in respect of the development of 

the said roadway (including verge) and (b) in Clause 12 of the agreement where it is stated that 

the said land is subject to a right of way over the lots numbered 1 and 2 on the proposed sub-

division plan. 
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Although there is no specific plan mentioned or referred to in the agreement, the details of 

measurements of the lots set out therein described in the agreement identify the sub-division 

plan SSL as the plan referrable to the agreement.  In the premises, there is no breach whatsoever 

of the agreement on the part of the Appellants with respect to the retention of lots 1 and 2 by 

the Suttles.  Similarly, there is no variation, material, unilateral or otherwise or substitution of 

any other plan of the sub-division.  

Unfortunately, the Court of Appeal at paragraph 15 of its decision adopted the findings of fact of 

the Trial Judge Kentish J. without any proper examination or analysis of the documents 

presented in the case. 

 

As stated above the GS 3 plan had no relevance to the agreement nor did it at any time replace 

the SSL plan in the agreement – hence there was no variation unilateral or otherwise of the 

agreement nor was there a change in the size or layout of lots 1 and 2 in the agreement. 

Accordingly, the Court of Appeal erred in fact and in law in upholding the findings of fact of the 

Trial Judge.  

As a general principle for construing and interpreting a contract Lord Denning in the Moorcock 

Case said a contract must be construed and interpreted in a manner to give it “business 

efficacy.”  It is submitted that if the Courts below had followed this principle enunciated by Lord 

Denning they could not have fallen into such grievous error as is evident from the two decisions. 

In accordance with the above stated principle a number of pertinent observations may now be 

made in respect of the agreement for sale in the instant matter and which should lead the 

Honourable Court to conclude that the judge at first instance and the Court of Appeal misled 

themselves in the interpretation of the Agreement for Sale. 

Clause 2(1) of the agreement imposed an obligation on the vendor “to remove or shift the 

dwellinghouse existing on the lots 1 & 2 being retained by them to avoid encroachment on the 

roadway (including verge) adjoining the lots and to ensure due compliance with the conditions 

and stipulations of the Chief Town Planner in respect of the development of the said roadway 

(including verge.”)  This was “in order to give full effect to this Agreement.” 
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That is the only reference made to the two lots.  It was therefore a gross misinterpretation of the 

Agreement when both Courts found, in spite of the schedule specifically detailing the Agreement 

was in respect of 18 lots, i.e. lot 3 to lot 20 that there was a fundamental breach of the 

Agreement because of some adjustment made to lot 1 and 2. 

Of particular significance is the provision made by Sec. 2(2) for the Purchaser to retain the sum of 

Fifty thousand dollars if the Vendor failed to comply with such a removal or shifting of the said 

dwelling house on lot 1 and 2.  This never entered into the contemplation of either Court. 

By clause 4, the Agreement specifies that the property “is believed and shall be taken to be 

correctly described as to quantity and no error omission mis-description or mis-statement 

contained in this Agreement shall annul the said sale…..” 

In this regard therefore the Courts fell into error to hold that any reduction in the size of any lots 

was sufficient to void the contract of sale. 

In accordance with Clause 9 of the Agreement, the Purchaser was responsible for the 

development of the property including all necessary plans and the relevant permission from 

the Chief Town Planner.    

As a result therefore, the only plan which could legally be construed as the plan upon which this 

Agreement was based is the SSL Plan; this was the only approved plan.  A contract could not 

therefore be legally construed on the basis of an illegal plan.  The GS3 Plan which the Courts held 

was the correct plan was neither dated nor approved and could not legally satisfy the 

requirements of this clause.      

The Agreement for Sale specifically states how any notice given under the contract must be 

communicated; it must be in writing.  The Vendor never gave any notice of any kind to the 

Purchaser; he chased them from the site.  It is noteworthy that the Appellant/Purchaser began 

the works in May 1998; the Agreement was finally executed in July 1998; he was chased off in 

December 1998. 

Mention too must be made of the Courts’ failure to examine the import of Clause 10 in relation 

to forfeiture of the deposit or withholding of the deposit. 
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In the present situation the Vendor has retained the deposit, the land and the improvements to 

the land, while the Purchaser has gone away with nothing. 

The Courts’ failure to carefully examine the provisions of the Agreement discussed above caused 

them to commit a number of errors of Law. 

This Honourable Court should therefore find little difficulty in holding that the application being 

made before the Court is plausible and that the Appellant stands a great chance of success in its 

Application for a grant of specific performance of the Agreement of 15 July 1998.” 

 

At paragraph 4 of the Judgment it is stated that the first issue concerns the background factual 

context for determining the plan referred to in the Schedule to the contract only as a proposed 

Sub-division Plan after which is set out the sold lots 3 to 20 enumerating the square areas for 

each lot but remarkably and crucially no plan is identified in the Contract”. 

 

Such a statement is incorrect and makes no sense: 

(i) The Schedule to the contract is an integral part of the contract (ii) There is only one proposed 

sub-division plan comprising 20 lots and the square metres of each lot conforms with the plan.  

It is therefore absurd to state that there is uncertainty as to the subject matter of the contract; 

moreover this plan is the plan formally approved by the Chief Town Planner and is accordingly 

the only plan to which the agreement can refer or be applied.  This has been clearly stated in 

the written submissions of the Applicant. 

 

Paragraph 6 of the judgment is not correct.  The evidence clearly establishes that the SSL Plan 

was the result of the negotiations and it was agreed that the Vendors’ Lot 1 and 2 would have 
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access and exit on the eastern border.  The definition of fronting used in the evidence of the 

Land Surveyor, H.A. King is stated as having access.   

 

Paragraph 3 of the judgment makes no mention of the applicant’s submissions being received.  

It is clearly evident from the paragraph 3 of the judgment that the applicant’s submissions were 

not included in the papers considered by the Court.  In fact, the judgment clearly indicates that 

the applicant’s submissions were not read, considered or referred to since no mention is made 

to them in the judgment. 

 

In paragraph 7 of the judgment the Honourable Justices are wrong in stating that the purchaser 

insisted upon specific performance of the SSL 2A plan dated 2nd February 1999 – This plan is not 

and could not be the plan of the agreement for the simple reason that it is drawn 7 months 

after the agreement.  This is one of the cardinal errors in the findings of the Trial Judge.  The 

road and verge on the SSL (“the obvious agreement Plan) Plan encroaches on the land of the 

neighbouring owner.  The SSL 2A Plan indicates that the road and verge would be erected 

wholly on the land being bought by the purchaser and the lots 1 and 2 owned by the Vendors 

because the owner of the neighbouring land to the east of the development would not allow 

any part of the carriageway of the development to be built on his land. The permission of the 

Chief Town Planning Office stipulated that the carriageway 3.9 metres would be built on the 

land being developed, that is the land comprising the 20 lots.  As indicated in the SSL 2A Plan 

after the road construction began a proper inspection of the 2 plans will show that the areas of 

the lots are almost exactly the same (a matter of 2.7 square metres) – the difference being that 
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the area of the carriageway contained in the lots 1, 2, 3 and 4 are different because the 

carriageway is shown on the land being developed.  The finding of the High Court, Court of 

Appeal and the Caribbean Court of Justice that the construction of the carriageway over the 

lots 1 and 2 owned by the Vendors deprived them of their ownership shows a lack of 

understanding of conveyancing and the general law of conveyancing.  The reason why it was in 

the Contract that the Vendors would give the purchaser a right of way in favour of the lots 3 to 

20 including is because that part of the carriageway was his property.  If on the other hand that 

part of the carriageway was being acquired by the purchaser, the purchaser would not require 

a way over it because it would be his property.  In fact they would have to give the Vendors a 

right of way over the carriageway for them to go and pass over it to exit and access their 2 lots 

or alternatively the Vendors would have to reserve a right of way over that part of the land in 

the road. 

 

Paragraph 8 of the Caribbean Court of Justice’s judgment is wrong. The negotiations resulted in 

the executed agreement and there is no evidence or suggestion that such is not the case.  In 

fact, in the evidence of the Land Surveyor, Mr. Horace King with respect to the permission 

granted the Chief Town Planner objected to the access to Lots 1 and 2 being on the South of the 

development.  Such a finding of fact on the part of the Caribbean Court of Justice literally 

ignores paragraph 28 and in particular paragraph 35 of the Trial Judge’s analysis of the evidence 

of the Vendors when she states “For the reasons set out earlier I reject the evidence of Mr. and 

Mrs. Suttle as wholly unreliable and entirely self serving on this issue.” Paragraphs 38, 39, 40, 

41, 42 and 43 of the Trial Judge also reject the suggestion of the Judges of the Caribbean Court 
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of Justice.  The final sentence of the Honourable Justices in paragraph 8 in their judgment is 

highly prejudicial and improper in light of the fact that the Vendors had independent legal 

advice and representation throughout the whole transaction. 

 

Paragraph 9 of the Judgment of the Caribbean Court of Justice clearly shows that the Judges 

were unable to read the plans for the simple reason that there is no difference in the areas of 

the land being purchased by the purchaser and in the area which is not being sold but retained 

by the Vendors.  The area being sold is the subject matter of the agreement – not the land 

being retained by the Vendors. 

 

Paragraph 11 of the Caribbean Court of Justice’s judgment repeats the erroneous finding of the 

Trial Judge that the GS 3 Plan which came into being 7 months after the agreement is the plan 

on which the agreement was executed. 

 

Paragraph 12 of the judgment continues the fallacy of the Justices.  Paragraph 14 of the 

judgment boggles the mind.  At paragraph 86 of her judgment the Trial Judge states as follows:  

“In this case the agreement was a valid and binding agreement; prima facie it was therefore 

amenable to the order for specific performance as in the particular circumstances not only was 

it known by the Suttles that the land was being purchased for development but Systems Sales 

Ltd. also expended monies on perforating works in relation to the infra structure to obtain the 

Certificate of Compliance with the knowledge and consent (as I do find) of the Suttles etc. 
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Paragraph 14 of the Justices states that the Vendors accepted the conduct of the purchaser as a 

breach of contract annulling or repudiating of the Contract – thus there is no contract to be 

enforced.  The Court has not stated the conduct of the purchaser that constituted the breach of 

contract and nowhere in the pleadings (affidavits) of the Vendors has breach of contract been 

pleaded.   Besides, the Courts all ignored Section 54 (2) of the Property Act Cap. 236 of the 

Laws of Barbados which provides that where the Court refuses to grant specific performance of 

a Contract the Court may, if it thinks fit, order the repayment of any deposit.  The Caribbean 

Court of Justice’s findings in fact and in law are different from those of the High Court and Court 

of Appeal. 

It can only be concluded therefore that the Caribbean Court of Justice held an appeal without 

giving the Applicant an opportunity to be heard or without reference to the written 

submissions filed on behalf of the applicant. 

  


