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K. WILLIAM McKENZIE, resumed

CONTINUED CROSS-EXAMINATION BY MR. SILVER
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MR. KRAMER: Just confirming that I
brought to the examination room this
morning the contents of the box that was in
Mr. McKenzie's garage to which he referred
in, I think, paragraph 14 or something of
his...let me just confirm. He refers to a
box in his garage in his affidavit April
23. The contents of that box is now here.
One thing has been pulled out of that box
that Mr. Epstein is content we produce,
which is a file marked Mike Dribin. It
only has one document in it. You can look
at it and you can examine on it in due
course and presumably mark it as an exhibit
if you like. The rest of the contents are
awaiting Mr. Epstein's consent before any
of it is produced. The other things that
Mr. McKenzie was asked to bring this
morning, being his own copy of the
transcripts and the...I was about to say,
the other two things that you had asked Mr.
McKenzie to bring this morning, being his

copy of the transcript of his own
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cross-examination, which he marked up, he
does not have here today. You can ask him
about it, but he tells me he did not make
it home last night and was unable to
arrange for it to be delivered. The second
thing you asked him to bring this morning
was a file which he says he has containing
partnership matter communications. That is
also not here for the same reason.

MR. SILVER: Thank you.

SILVER:

Q. So, Mr. McKenzie, where was this
box, this plastic box, that you delivered to Mr.
Kramer, in your garage-?

A. I think I said that the firm
dispatched Mr. Lemieux, I'm going to say 25 boxes
while I was away in Florida, to be delivered and
there is one of them.

Q. I'm going to say this again before
we start. I'm going to try to ask specific
questions that elicit specific answers. We're
running out of time. We did this all day yesterday
where you seem to want to put your thinking process

on the record or make speeches on the record. I
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asked you whether you found the box in the garage
and you told me about Mark Lemieux and 25 boxes and
you didn't...where did you find the box that you
delivered to Mr. Kramer?

A. In the garage.

Q. And according to you, that's the
only physical hard copy documentation that you have
of any kind that relates to the subject matter of
the dispute, namely, your Allard file and your
Nelson Barbados file and all the things we've been
reviewing. That's the only thing you have, in hard
copy, 1s what's in that box that you delivered to
Mr. Kramer, right? Or is there more?

A. To the best of my recollection, when
that box was delivered, that finalized what I did or
didn't have.

Q. And the box that you found in your
garage that you delivered to Mr. Kramer, is that the
same one box of documents that you referred to in
paragraph 7 of your April 23rd affidavit?

A. That's accurate, yes.

Q. And that was at your house yesterday
when we started in the morning?

MR. KRAMER: No, as I had mentioned to

you, he delivered it to me several days
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ago. I catalogued it yesterday morning and
gave you guys a listing of it. Today is

Wednesday? I think I got it on Friday.

SILVER:

Q. And yesterday I thought you said you
had people that you could get...whether you went
back home or not last night, you had people who
could get the transcripts and the other file down

here. What happened to your people?

A. That's not my recollection.
0. Of what you said?
A. Of what I said.
MR. KRAMER: I think he said he would
attempt.
SILVER:
Q. You made an attempt and you failed?

Or did you not even make an attempt because you
didn't go home last night?

A. I couldn't make it home last night
because when I got out of here at 6:30, I was in a
traffic jam and couldn't see straight, decided not
to go and be back here by 9:00. It was my decision

not to attempt to brave it.
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3290. MR. SILVER: We got one document, Mike
Dribin, this is one of the files in the
boxes and there's only one document in the
file. Mr. Epstein, are you reviewing the
rest of it? When are you going to review
the rest of it?

MR. EPSTEIN: It was delivered this
morning, when I get a chance to do it. As
soon as we can.

3291. MR. SILVER: Okay, we'll I'm going to
leave the Mike Dribin document out and I

will come back to it.

BY MR. SILVER:

3292. Q. I would like pick up where we left
off yesterday. We were looking at accounts rendered
to Peter Allard and paid for by Peter Allard

directly or indirectly to his company.

MR. KRAMER: Is that Exhibit K2
3293. MR. SILVER: That's Exhibit K.
BY MR. SILVER:
3294. Q. And we had just completed reviewing

the February 19th account, 2007. So, I would like

to move to the March 23rd account and firstly
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confirm that all of these docket entries postdate

the issuance of the statement of claim in Ontario,
both the first one and then the second one in the

name of Nelson Barbados Group Ltd. I think it was
February 7th, but...so, each of these entries are

accurate dockets charged to and paid for by Allard
after issuance of the statement of claim, right?

A. Correct.

Q. Then I would like to look at some of
the entries again and see if you can help me to
understand what you were doing. You'll agree with
me that in this very time period, you and your
assistant, Sunny Ware, were working on retainer
agreements with Florida lawyers.

A. That's what it says. Show me,
sorry.

Q. February 16, Sunny Ware, review of
numerous emails and retainer agreements with Florida

lawyers, right?

A. I don't recall.

MR. KRAMER: The entry says that.
STILVER:

Q. And you believe it to be accurate?

A. Sunny Ware, that seems to be
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accurate, what she docketed.

0. Right. 1Including conferring with
you.

A. Okay.

Q. Why were you or she corresponding

with Trevor Carmichael?

A. I don't recall.
Q. Do you know who he is?
A. He's a lawyer and so is Ms. Chacko,

in Barbados.

Q. And were they retained by you or Mr.
Allard?

A. I don't recall.

Q. Do you recall any interaction with

Mr. Carmichael in respect of Kingsland?

A. No.

Q. Sir, you had an interaction, you
agree with that?

MR. KRAMER: Well, it looks like Ms.

Ware had interaction.

SILVER:
Q. And there are other entries...
A. I had interaction with Mr.
Carmichael.
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Q. About Kingsland?
A. I can't recall.
0. Well, you wouldn't have docketed to

Mr. Allard in the Kingsland Estate action file if it
wasn't about Kingsland, right?

A. I don't recall.

Q. And then on the 17th, your docket
entry is "Researching alternate service arrangements
for writ", that's the Ontario action, right?

A. I don't recall.

0. Well, what else could it be? What
other writ were you trying to serve at that time,
sir? Let me put it to you this way. I'm suggesting
to you that it was the Ontario action. Can you

contradict or deny that?

A. No.
Q. Then on the 18th, you're researching
jurisdiction and foreign service. That, I suggest

to you, is Ontario action-related as well.

A. I don't recall, but I won't
disagree.

Q. So, you were aware of a potential
issue with respect to the jurisdiction of the
Ontario action before receipt of any motion records

from any of the defendants, right?
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A. I don't recall that entry, but there
was, whenever you search something in a foreign
country, there is a concern about that.

Q. You reasonably expected there to be
a jurisdiction fight on the Ontario action, right?

A. I don't recall expecting a fight,
but you have to do certain things to serve things
out of the country.

Q. You don't have to research
jurisdiction to serve something out of the country.

A. I disagree.

Q. So, you were researching
jurisdiction in respect of service issues?

A. I was talking generally. My
experience is you always should look it up.

Q. I'm talking specifically about your
entry on February 18, "researching on jurisdiction™.
And I'm suggesting to you, sir, that you knew before
any defendant served a motion record, that it was
likely that jurisdiction would be an issue. Any
good lawyer would know that.

A. It's always possible, that's what
I'm saying.

Q. So, you knew that. You were in tune

to that from the beginning.
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A. Always a consideration in a foreign
case.

Q. And it was a specific consideration
in this foreign case.

A. I'm sure it was.

Q. And then on February 21, again, on
the same file to the same client, in respect of the
same subject matter, on February 21, you have calls

with Alair, that's Alair Shepherd?

A. Yes.

0. The Knoxes' lawyer in Barbados?

A. He is. Was.

0. At the time he was.

A. I should be speaking in the tense of

February 21st.
Q. He certainly was on February 21st,
2007. 1Is he not now?
A. I'm not up to date on those things.
Q. You don't know? Do you have any

reason to believe that he has been disengaged?

A. No.

Q. And Jane is Jane Goddard?
A. Could be.

Q. Well, it is, isn't it?

A. I usually put JG, so it might be
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another Jane.

Q. What other Jane do you know about
that you would be billing Mr. Allard on in respect
of the Kingsland Estate matter?

A. I don't recall.

Q. It's Jane Goddard, right? It
shouldn't be so hard for you to admit that.

A. Wasn't there another Jane that we

sent bills to?

Q. Yes.

A. Okay.

0. So, you think it was her?

A. More likely. I'm just saying JG

was...most of the dockets I've seen have said JG.

0. But Alair was AS most of the time
too. Anyways, I got it. Who is Curtis?

A. Process server in Barbados.

0. So, that must have been in respect
of service of the Ontario action on defendants in
Barbados.

A. That's what it was related to.

Q. And Marnie is one of Allard's
assistants or secretaries. And then you have this
entry, "Redraft revocable trust." What does that

relate to?
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A. I don't recall. The only revocable

trust that I'm aware of is one that I read or you

read to me in Miami. And there might be one in
Barbados. So, two thoughts there. I'm not sure.
Q. You're not sure which revocable

trust you redrafted on February 21st, 20072

A. Yes, I don't recall.

Q. Sir, what date is the revocable
trust, the Miami one?

A. I don't know. I don't recall.

Q. March 5th, 2007. I suggest to you
that there's not a scintilla of doubt that on the
21st of February, 2007, you were redrafting the
revocable trust that was signed in Miami on March
5th, 2007, right?

A. I have a scintilla of doubt because
I'm not a Florida lawyer. I'm not sure, and I don't
recall, but I do have a scintilla of doubt that I
would be drafting a trust for Miami or even Ontario
because...

Q. Sir, you were orchestrating the show
down there. You had retained Dribin, you were
telling Dribin what you wanted, what your plan was.
It included a trust, and he was making sure that the

person who was giving him the instructions approved
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the wording of the trust that he was preparing, so
you got a copy and made some markups, reviewed and
revised. Isn't that what happened?

A. I don't agree.

Q. And then of course, after your work
on the revocable trust, you send an email to and
from JG, clearly that's Jane Goddard.

A. Yes.

Q. And to the Miami lawyers, presumably

that's Dribin?

A. Could be.
0. Right. And of course, there's
blogging throughout February, various entries. I

don't need to take you to them, you agree that
whatever you were doing in respect of blogging, you

carried on that activity through February of 2007.

A. Regularly, yes.

0. And beyond that?

A. Whatever is in there is consistent
with. ..

Q. When we were in court with Justice

Shaughnessy and talking about blogs, you were
continuing an activity that you had started a couple
of years earlier of blogging, as you define it,

right?
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A. Absolutely. And putting evidence in

front of the Judge as well from those outrageous

blogs.

MR. RANKING: Do you not recall telling
Justice Shaughnessy that you had nothing to
do with blogging, Mr. McKenzie?

THE DEPONENT: I think today I would
like you to take your turn. I was very
confused yesterday, and any questions that
were launched by you when I was listening
to Mr. Silver just confused me. So, I hope
you can...you were very good yesterday, you
said you had only two or three questions
when Mr. Silver was finished. So, I can't
do this.

MR. SILVER: But he's not asking two or
three questions, he's got to go back on all
the ground that I've covered.

THE DEPONENT : Well, you see, there you
go, you're talking and then you're
talking...

MR. RANKING: Was there something you
misunderstood with respect to the question
that I just put to you, Mr. McKenzie?

THE DEPONENT : I'm sorry, I'm going to
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have to say I will not respond to this type
of tag-team cross-examination. It's too
confusing for me. And as we just saw, Mr.
Silver talks, I talk, you talk on top of
me, I lose track of what's going on. I'm
being cross-examined, I want to get my
answers accurate, straight. So, let's do
it in the normal fashion to make my life
easier, please.

MR. RANKING: Just so you know, your
counsel had agreed that this is a practical
way of proceeding so that I didn't have to

go and redo the entire cross-examination of

Mr. McKenzie. That's how we proceeded
yesterday.
THE DEPONENT : I know, and I went home

last night, thinking I have a lot of
respect for my counsel, but he doesn't
understand how confused I get when two
people are firing at me at the same time.
So, I'm just asking you, please, not to do
it.

MR. KRAMER: Well, I guess you could
always ask Mr. Silver to pursue the issue

that you wanted to raise, Mr. Ranking, if
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that's a sensible way to deal with Mr.
McKenzie's concern.

MR. RANKING: Thank you, Mr. Kramer.

SILVER:

Q. Can you answer, please, the question
that Mr. Ranking put to you, which was, do you not
recall telling Justice Shaughnessy with your robe on
and your tabs that you had nothing to do with
blogging of any kind?

A. I don't have that recollection.

0. You did tell that to Justice
Shaughnessy. What's your explanation for how that
statement is so contradicted by your dockets?

A. My recollection, and I'll have to
check the transcript, is that your side of the table
were calling me dishonest and not letting me, as
counsel, have access, promising I wouldn't show my
clients some video recordings, because I, this is
the innuendo of your doings, were putting things on
the internet, which I deny, all of those threats and
stuff like that. And I'm saying, if that's the
context, sure, I would put my foot down. What you
did was unfair and unreasonable, both of you, and in

retrospect I will deal with it. But get me the
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transcript where you think I said that and I'll
review it...
MR. KRAMER: Is there a transcript of
these proceedings? There wouldn't be a
transcript of the proceeding.
THE DEPONENT: There's lots of

transcripts of proceedings.

SILVER:

Q. Where do you have those kept?

A. Well, I am going to be going to the
office to find out all the things that have been not
shown to me or not known to me or withheld because
there were transcripts...

0. Well, where are these? Just explain
to me again with Lemieux and 25 boxes. I mean, does
he have 24 boxes and one of them you gave to Mr.
Kramer? Where are these boxes of stuff that Lemieux

got involved in?

A. I think you're confusing what I
said.

Q. I think so.

A. Excuse me. I'll repeat that while I

was in Florida, Mr. Lemieux left the firm...

Q. Late '09?
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A. Yes. I had gone to Florida and the
firm and him loaded up around, and estimating, 25

boxes of whatever...

Q. Well...
A. Just let me finish.
Q. But I need to understand. Does

"whatever" include Nelson Barbados and Peter Allard
files?

A. Well, can I finish? And then I can
answer your question. Mr. Lemieux had them in the
back of his van because the firm wanted me to have
them, for some reason. I mean, files they were
giving back to me that I thought I had gotten rid
of. And he carried them around until I returned and
he came to my house and it all went into my garage,
just stuck in a corner, while I decided what was
there. Now, the one box that is now on the floor
here was in that pile somewhere.

0. So, you have another 24 boxes in
your garage, roughly?

A. Yes, but they're not...they're other
files which...other files and other imminent motions
and things like that that I had to deal with over
the last few months.

Q. Well, where is the rest of the
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Nelson Barbados file?

A. It's at the law firm where it has

always been.

0. They just can't find it there?
A. Are you telling me that?
MR. KRAMER: I haven't heard that, Mr.

Silver. I thought that's what Ms. Duncan
went through when she dug out all of the
stuff that's in her affidavit.

MR. SILVER: I thought that was from
electronic records, but I would be pleased
to find out that all of the hard copy
records are at...and I think we'll see the

result of that in the answers to

undertakings. Because if that's true
then...
MR. KRAMER: Maybe Mr. Epstein can

clarify this.

MR. SILVER: ...undertakings will be
answered.
MR. KRAMER: I thought there was 20

boxes or something at the firm.
MR. EPSTEIN: Not 20 boxes. They're all
boxes at the firm which we've mentioned in

the previous examinations...additional
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boxes here that we've just been provided
with today, which, my understanding was
that the only hard copies of documents that
Mr. McKenzie had were in these boxes.

MR. KRAMER: Yes, that's Mr. McKenzie's
evidence, but I think the confusion...if I
could just clarify what the issue is. As
far as I know, and maybe Mr. Epstein can
tell us, there are many other boxes of hard
copy material on this file, Nelson
Barbados, at the firm.

MR. SILVER: Nelson Barbados and the
Allard file, 5437

MR. EPSTEIN: Jessica Duncan mentioned
that there were a number of additional
boxes. Yes, I think they're probably on
both files.

MR. SILVER: Great. So, the

undertakings, of course, aren't limited to

electronic files. They're hard copy or
electronic.
MR. EPSTEIN: The undertaking she

gave...yes, she's giving a look at both.
MR. SILVER: For records?

MR. KRAMER: For records.
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MR. SILVER: Well, that's more
encouraging than I thought in terms of
getting to see the stuff that was

undertaken to be provided.

SILVER:

0. The retainer agreements with Broad
and Cassel, for example, there would have been hard
copies of them in the file or even a draft?

A. My recollection is I don't do files,
as I've said to you. Everything that went through
around that law firm is in boxes still at the law
firm. I didn't take any. Mr. Lemieux delivered one
box. ..

Q. Can you answer my question? Did you
receive a hard copy or print off the computer of the
retainer agreements with Broad and Cassel?

A. I apologize. When I said everything
is there, I don't know what's there, and I told my
counsel this morning I think I had better go have a
look because I don't even know what's there. I
haven't seen that file since...well, a long time.

Q. Well, I don't think you should go to
look without it being through the lawyers.

MR. KRAMER: That is the arrangement.
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Mr. Epstein and I have already spoken about
Mr. McKenzie attending at the firm.

They've asked that somebody be present when
he reviews the files, and that's what's
going to happen, someone from the firm.
Someone under Mr. Epstein's direction.

MR. EPSTEIN: Mr. McKenzie did make a
request to come and review the files, and
we of course told him that...

MR. SILVER: Can I come and review the

files under Ms. Duncan's supervision?

MR. EPSTEIN: I will consider that...
MR. RANKING: That request is made by me
as well.

MR. SILVER: I'm making it right now.

Can you consider it and let us know?

MR. EPSTEIN: Let's finish this
examination and we'll deal with it...I'm
not giving any undertakings on Mr.
McKenzie's examination. What I will tell
you is that Mr. McKenzie made a request to
review all of the files so that he could
have all of the records and be able to
respond to whatever questions are put to

him. And we've told him that those files
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will all be made available to him as we
said two, three weeks ago. And he can come
and review them so long as somebody was
present.

MR. SILVER: And he hasn't done that
before today?

MR. EPSTEIN: There has been no requests
to date. We indicated the only condition
that we put on that was that somebody be
present when he came. But we've not

received a formal request to...

SILVER:

Q. Why didn't you go and see this stuff
before you were examined? If a request was made and
agreed to two weeks ago, why did you wait and not go
look at the files before you were cross-examined?

A. I don't recall when the request was
made.

Q. Well, you're not doubting Mr.
Epstein? He said it was two weeks ago.

A. I don't recall when the request was
made. I do know that arrangements had to be made.

I was told, anyway, that somebody from the office

has to be there and somebody from Mr. Epstein's
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office and maybe somebody from my lawyer's office.
And all I can remember is a blur of
cross—-examinations and trying to brief Mr. Kramer
getting in the way or not having enough time to do
it. I'm hoping to do it within the next few weeks
when things settle down here.
MR. SILVER: Mr. Epstein, I appreciate
that you don't want to nor are you required
to respond to the request on the record.
I'm going to make it on the record, though,
and just note that it's outstanding and
that I wait to hear back from you. And the
request 1is that counsel for the defendants
attend at Crawford, McLean office to review
under supervision, or otherwise, under
supervision is fine by me, boxes of files
relating to BMC 543 and BMC 568 or
otherwise relevant to the subject matter of
this dispute. I note that solicitor/client
privilege has been waived and there's, in
my view, no reason, especially because
you're making it available to Mr. McKenzie,
why we shouldn't get to see the same boxes.
So, I'll leave that with you, Mr. Epstein

and wait to hear from you.
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MR. RANKING: And just for the record, I
too make that request.

MR. SILVER: Well, I stated as counsel
for the defendants. It's not just me, and
we can work it out amongst us as to who
goes and make it manageable for everybody.
MR. EPSTEIN: Let me ask you this
question, since you're putting it all on
the record, to facilitate matters, Mr.
Silver, you've asked for...I think there
are many undertakings, dozens, maybe a
hundred undertakings have been given, most
of which are actually to go through files
and review them. Are you prepared to have
someone go through them and then afterwards
advise us which undertakings you still
require to be done, because it's an
enormous undertaking on behalf of Jessica
Duncan who happens to have a practice of
her own and two trials coming up...

MR. SILVER: I think that makes sense.
We can kill two birds with...

MR. EPSTEIN: ...perhaps we can work out
some arrangement.

MR. SILVER: Well, that makes sense. It
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might be best if Ms. Duncan was there and
then we can do it together and check off
the undertakings that get answered by
retrieval of documents.

MR. EPSTEIN: To the extent you can,
because, as I indicated, she's a litigation
lawyer herself and she's got upcoming
trials, but why don't we talk off the

record and perhaps we can work out an

arrangement.
MR. SILVER: Thank you.
SILVER:
Q. Mr. McKenzie, I'm going to ask you a

very specific question and I would like you to
answer responsively. Do you agree that you told
Justice Shaughnessy that you had nothing to do with
blogging?

A. I have no recollection of making
that statement.

Q. But you don't deny that you might
have made that statement.

A. Let's get the transcript.

Q. Well...let's carry on. In looking

at this March 23rd account, on February 27th, you
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travelled to Florida, right? And you were working
on conspiracy issues for Canadian and US action.
What does that mean?

A. I don't recall.

Q. What's clear is that conspiracy
issues in the Canadian action were still being
developed after the statement of claim was issued
and conspiracy was already pled, right?

A. Conspiracy was already pled, agreed,
in the Canadian action.

Q. And then the next day you have Miami
meetings with lawyers re litigation and trusts. Who

did you meet with in Miami on the 28th re

litigation?
A. I don't recall. I recall a number
of names of lawyers which you saw yesterday. It

could be them or others.

0. And that was in contemplation of
launching a conspiracy type claim in Florida? That
was part of the plan at that time?

A. My recollection is that, from
something that I saw yesterday, that the threats got
so bad, there was thought of launching an action by
Kathy Davis herself. That's my best recollection,

and I think that was the subject of consideration
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around that time.

Q. That's what you were meeting with
Miami lawyers about re litigation?

A. That's the best of my recollection
at that time.

Q. That's the best of your
recollection, under oath, it was related to threats,
right, Mr. McKenzie? What are you writing down?

A. I just keep notes as we go, what
topics we're covering, so if you come back to them,

then I have to refresh my memory.

Q. Why don't you answer my question
first?

A. I'm sorry, I did, I thought.

Q. Under oath, you're saying that on

February 28, '07 you were meeting with Florida
lawyers about a potential claim by Kathy Davis
relating to threats that were posted on the
internet, is that your evidence?

A. That's the best of my recollection.

Q. What threats were posted on the
internet before February 28, 20072

A. I'1ll just adopt what I told Mr.
Roman that...it's already been discussed, but his

firm was posting stuff on Keltruth and the
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expectation of the understanding was ultimately
somebody related, or his client, Iain Deane was
doing the same thing.

0. And you knew that before February
28, 2007? You would have had to to be discussing
with the Miami lawyers.

A. I don't recall the chronology, but
there were things that I didn't know...they met with
lawyers without...I didn't know...

Q. Sir, I'm going to suggest to you
that on February 28 you were meeting with Miami
litigators not to have anything to do at all with
threats, but you had been appointed to research out
some Florida lawyers. You had previously
interviewed some, and you entered into a retainer
with John Kelly and paid invoices. We saw that
already, and what John Kelly was doing was not with
respect to threats, but with respect to a US
conspiracy type action of the nature that you were
working on the day before, February 27, "Work on
conspiracy issues for Canadian and US action."
Isn't that right?

A. I disagree.

Q. John Kelly's retainer letter and

John Kelly's opinion letter that was paid for by Mr.
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Allard would provide the answer, wouldn't it? It
should show exactly what he was asked to consider,
right?

A. It will say what it says.

Q. And you would expect there to be a
hard copy of the opinion letter and the retainer
letter in the files?

A. I have no recollection of...it's a
big file. I have no recollection of what's in
there. If it's there, it's there.

0. And then you travel back on the 1st

to Toronto, recap of weekend: "Memos to concerned

people." You don't remember who you sent memos to?
A. I don't recall.
Q. Or who the concerned people are?
A. I don't recall.
0. But in the normal situation, there

would be a copy of that memo somewhere, either in
the files or in the database?

A. I don't recall. It makes sense,
it's possible...anything...

Q. Anything is possible?

A. That's what I'm saying, anything is
possible.

Q. March 2nd...



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3391.

DISCUSSION

DISCUSSION

K.W. McKenzie - 954

MR. EPSTEIN: Off the record for a

second.

OFF THE RECORD

MR. KRAMER: Mr. Epstein has pulled out
of the box that was in Mr. McKenzie's
garage, the file folder called "John
Kelly". We have no objection to producing
it. You can flip through it. Apparently,
there's no retainer agreement in there, but
there's lots of other junk.

MR. SILVER: Thank you. Can we go off

the record and have a quick look at this?

OFF THE RECORD

MR. EPSTEIN: I want to go on the record
because a request was made to me on the
record, so I want to respond on the record.
I had a cursory glance at the contents of
the...there are actually two boxes here
that were provided to me this morning,
which, in my initial glance, appear to

relate to the matters in issue in this
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lawsuit. I'm advised by Mr. McKenzie's
counsel that some of these documents may
relate to Allard and files that are
unrelated to this litigation, in which
case, of course, they would be privileged
and obviously we're not in position to know
exactly what the scope of his retainers
were or what matters of scope Mr. McKenzie
was working on for Allard. So, as far as
we're concerned, we have no objection to
production of any of these documents,
subject to Mr. Kramer's views, to the
extent that they relate to matters
pertaining to this litigation. And I
gather we discussed off the record that Mr.
McKenzie i1s going to go to Mr. Kramer's
office and is going to review the boxes and
determine which of the matters contained in
those boxes relate to Allard files
unrelated to this litigation and those will
be pulled out, and subject to, again, Mr.
Kramer's determination, the balance of the
documents will be made available to the
defendants. We have no objection to any

relevant documents related to the
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litigation being produced to the other
side.

MR. SILVER: Okay. And in addition to
that, in our off the record discussions, we
discussed our other request, which was to
see the boxes of documentation at the law
firm. You're not responding to that now?
MR. EPSTEIN: Not now. You and I would
have a discussion perhaps off the record to
see if we can work something out.

MR. SILVER: Because as Mr. Kramer
suggested off the record, if that happens,
we can combine...and you guys can do what
you just said you would do in respect of
the one box of documents, to the extent
that we travel up to Orillia, we could look
at that box of documents at the same time
as we see the firm's files.

MR. EPSTEIN: Well, why don't we have an
off the record discussion about that.

MR. SILVER: And then, just so we don't
lose sight of it, we have been provided
with two files out of that box already.

One called "Mike Dribin" and in it is a

single sheet of paper with handwriting on
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it that says, "Dribin retainer", and it's a
wire payment services document dated
January 22nd, 2009. And I would like to
mark the file folder with the document in

it as the next exhibit.

15: Wire Payment Services Document
titled "Mike Dribin", in file folder
containing Dribin Retainer, dated

January 22, 2009

MR. SILVER: And secondly, we've been
provided with a file folder that says "John
Kelly", and in it, there's an envelope.

And then, there seems to be a series of
accounts from Mr. Kelly and confirmation of
payments of Mr. Kelly's accounts by
Crawford McKenzie. And there are also in
here accounts of Alair Shepherd and
confirmation of payment of those accounts
by the Crawford McKenzie firm. So, without
identifying each of the separate documents,
I'm going to mark the file folder as

Exhibit 16.
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l6: File Folder John Kelly

MR. SILVER: And I would ask that Mr.
Epstein...what I'm proposing is that we
give these file folders back to you and
that your office arrange to make
photocopies of the content...

MR. EPSTEIN: Those file folders are
going back into the box of Mr. McKenzie and
they're going back to Mr. Kramer's office.
And Mr. McKenzie is showing up to Mr.

Kramer's office next week to review those,

SO...
MR. KRAMER: If you want me to make the
copies in the meantime, that's fine. 1I'll

send them over to you.

MR. EPSTEIN: But they're going back to
Mr. Kramer.

MR. SILVER: But these aren't subject to
the same review, they've been reviewed
already. That's why they were produced.
MR. EPSTEIN: But they're going back
into the box. They should be kept in the
same place that they came from, which is

the box of...

U/T
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MR. SILVER: All right, that's fine.
I'll give them to Mr. Kramer and Mr.
Kramer, your office can make photocopies of
both files.

MR. KRAMER: Yes, all right, and we'll
circulate them after the end of the day
today, maybe tomorrow.

MR. SILVER: Beautiful.

SILVER:

Q. And just because we stopped here,
and I thank Mr. Epstein for that, because I was
questioning you in respect of John Kelly. It seems
that the first account that we have from him in here
is dated October 7, 2008, where there is an amount
of some $2,557 being charged, and there's a previous
balance and then it shows payments of previous
invoices. So, it's clear that this file folder
doesn't include all invoices from the Kelly firm.
There were invoices before the first one in here.

A. I don't recall what was billed when.

Q. But on the first account they're
showing payments made in a previous balance, it must
mean. ..

A. It's logical...

Uu/T
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Q. It's not logical, it has to be...

A. I don't recall accounting stuff,
and. ..

0. And it's with respect to various

matters. Are these various matters that were being
pursued on behalf of Mr. Allard? I'm looking for
example at the October 7, 2008 account, which is, I
think the first one in this file folder.

A. I'm sorry, you were saying, what is
it about? 1Is that what you are asking?

0. I'm asking whether all of the
matters that are in that invoice, do they all relate
to Mr. Allard, firstly. And then secondly, do they

all relate to Kingsland and Mr. Allard?

A. I don't recall.

0. They all relate to Mr. Allard,
though?

A. Well, I said earlier my

recollection, at least in part, Mr. Kelly and I
discussed criminal, quasi-criminal investigations
against people who made threats against people in
Florida. And there may be more...I am just
saying...

Q. Well, there is more because these

accounts don't speak to that at all. Draft of
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complaint, in August 1lst you got correspondence to
and from you re preparation of a draft of a
complaint. What complaint was he drafting?

A. I don't recall.

0. Did he draft the complaint that
ultimately Dribin issued that's at Exhibit B to your
April 23rd affidavit? Or is this a different
complaint that he was working on?

A. I don't recall but it's unlikely...I
think Mr. Dribin is a trust lawyer who drafts trust
complaints. I don't think Mr. Kelly is. But that's
a generic statement, I don't recall.

0. I haven't looked at these, but
"draft complaint with tort claims."

A. That's more...Mr. Kelly I think was
more that kind of a litigator.

Q. So, in '08 you were meeting and
discussing with Mr. Kelly some other complaint or
tort claim that was going to be launched, or if it
was to be launched, it would have been a Miami
proceeding.

A. The report, RICO, as per the
discussion, and I think that's either a federal or a
state law and they have different levels of courts

there.
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0. And then I see in here, I just want
to confirm this, that, for example, in one of the
bundles in here, there's an email from Sunny Ware to
you, dated November 17th, 2008. "See attached
invoice from Alair for August '08 to November 17th.
I'm not sure if all of this is on the C&W action or
KEL or a mix of both". What's the C&W action, Cable
& Wireless?

A. I believe I stated yesterday that,
after Justice Shaughnessy had turned...

0. Stop. What is the C&W matter? Is
that Cable & Wireless? 1It's a specific question.

It doesn't require an explanation or a speech or
Justice Shaughnessy. What is the C&W action?

A. That would be Cable & Wireless
Barbados, a claim brought I believe in Barbados.

Q. After Justice Shaughnessy said you
have to go do it in Barbados, right?

A. That's more or less what he said,
but he turned down our request to do with commission
there.

Q. It says,

"...It would be easier if Peterco could pay

him directly..."

"Him" there is Alair Shepherd?
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A. Yes.

Q. Okay,

"...But 1if it relates to C&W, I seem to

recall you wanting it all to go through our

office to preserve privilege..."
Is that your view?

A. It makes sense that there would be a
privilege...I'm just speculating, because I don't
remember, but there would be privilege attached
to...Justice Shaughnessy told us that it was a good
idea to do it.

0. The answer is yes?

A. Well, I don't know. I don't have a
recollection, but I'm just trying to fill in the
blanks for you.

0. KEL in this email is not Keltruth
blog, that's Kingsland Estates Limited, right, in
capitals?

A. KEL...Mr. Shepherd would be dealing
with Kingsland Estate Limited matters.

Q. And Shepherd, it seems that somebody
in his office named Roslyn Best, she sent an email
to Sunny Ware attaching Alair's account. And she's
got an In Chambers in Barbados address.

A. I know there's a lady named Roslyn.
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Q. Is she related to Donald Best?
A. I have no idea, but I doubt it.
Q. And then Mr. Shepherd's account is

attached, "Meeting with John Knox, reviewing
affidavits", it seems to be in resect of the Ontario
proceeding, because you'll recall that you filed the
big affidavit of John Knox in October of 2008. So,
was Shepherd working on that affidavit as well?

A. A lot of people went over it to
make sure it was accurate.

0. And in any event, what's clear from
this is that Peter Allard was paying Alair
Shepherd's legal accounts.

A. I'm sorry, I'm just hung up on
November '08, John Knox filed an affidavit?

0. I think so.

A. He filed affidavits, I can agree on
that, I don't know about dates. Anyway, sorry, I
missed your question.

0. And it wouldn't be out of the
ordinary if Alair Shepherd was...helped working on
the...

A. No, no, I'm just saying I didn't
want to...

Q. My next question is, is it right
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that, as this seems to reflect unequivocally, that
the bills that Alair Shepherd was rendering in
respect of his representation of Marjorie Knox, it
says "Service for Marjorie Knox" were being paid by
Mr. Allard through your law office?

A. Let me have a look. I don't recall,
but that makes sense. I mean, somebody would have
to go right back through the whole accounting
trail...

Q. No, we only have to look at what I
showed you, which you're now flipping to other
pages, to see that one bill that came in, Roslyn
Best sent it to Sunny Ware, Sunny Ware sends it to
you to make sure that it gets handled the right way,
and ultimately, the account gets paid by Allard.

A. Well, as I say, I don't have a
recollection of any accounting things, but that is
as likely as not.

0. And similarly there is a memo in
here, January 6, 2009 from Sunny to you saying,
"Monies come in from Peterco, we're going to pay
Kathy Davis for web hosting." And I think this was
established earlier that web hosting was charges
incurred by Kathy Davis in respect of the Keltruth

blog were paid for by Allard through your office,
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right?

A. I don't remember what my evidence
was previously, and I don't recall, but that makes
sense. Excuse me, one second, I'm going through
this and I apologize that I missed it, but there is
a memo in here which has nothing to do with this
file. It doesn't really matter, but I should just
tell you that. I don't know how it got in here.

Q. Well, do you want to remove it after
Mr. Kramer looks at it?

A. I will just note that Don McDonald
and CSI...

MR. KRAMER: If it's something that's

potentially prejudicial to anybody...if it

isn't, just leave it there. If you're
concerned about it, pull it out.

THE DEPONENT : Well, I'm not worried

about it. I'm just saying, just so you

know, this is a separate file, separate
everything.

MR. KRAMER: So, something that may have

been misfiled?

THE DEPONENT: Well, it definitely

misfiled, yes. November 24, 2008, 1:56

a.m. Guess I was up late that night.
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SILVER:
Q. Can we move on?
A. I'm sorry to go off on that tangent.
I am just looking through...sorry. Did I answer
your last question?
Q. Yes.
A. Then let's move on.
MR. SILVER: So, Mr. Kramer, I'm going
to give Exhibit 15 and 16 to you.
MR. KRAMER: Thank you.
MR. SILVER: This yellow Post-It note
was on it and then the orange one, we've
just identified that last document.
SILVER:
Q. Okay, again, we're in the March 23rd

account at Exhibit K. And you'll see on February 28

while you're meeting with the lawyers re litigation

and trusts...I asked you about your meeting
lawyers re litigation, you gave your answer.
Clearly, the Miami meetings with lawyers re

was a meeting that you had with Mike Dribin

with the

trusts

about

the revocable trust that was signed on March 5th,

2007 some week later?

A. I don't recall.
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Q. Well, does it help you sir to flip
the page to March 5th? I'm going to have a lot to
say to Justice Shaughnessy about your memory, but on
March 5th, if you look at the entry, it says,

"...Meet with MK and family, MD, review

trust documents..."

And we know from Exhibit B to your

affidavit...you're making a note of that one, Mr.
McKenzie?
A. Yes, I make notes as I go along.
0. We know from Exhibit B of your

affidavit of April 23rd which has a copy of the
trust agreement in it that it was signed on March

5th. Do you accept that?

A. Okay.
Q. Do you accept that?
A. Well, if you say so. I don't

remember the date.

0. Well, look at the document. You'll
see it, it's in your affidavit. Are you not
familiar with this document?

A. March 5th, I see it.

Q. Exhibit B. So, you were there and
met with the family and Marjorie Knox and Mike

Dribin and reviewed the trust document on the day
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that it was signed, right?

A. I don't recall, but it makes sense.

Q. Well, you don't recall, look at your
docket. 1Is your docket wrong?

A. I'm trying to put my head into Mike

Dribin's office, and it just doesn't come. And yes,
my memory isn't perfect, and I'm saying...

Q. Can you ever remember being in Mike
Dribin's office?

A. Many times, vyes.

Q. So, you don't deny that on the very
day that the trust was signed, you were there when
it was signed?

A. I was not in the meeting where it
was signed is my recollection. I have a

recollection from all of this that I was...

0. Around?

A. ...around, yes.

0. In the office?

A. Well, it's one of those giant

offices. That's my best recollection. I'm just
thinking of the room they have there. There has
been many meetings.

Q. They have a boardroom that overlooks

and you see right to Miami beach.
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A. We've both been there, sure, it's
gorgeous. But yes.
Q. You were there on March 5th, 2007 on

the day that Marjorie Knox signed the trust.

A. Well, I'm saying I don't recall, but
yes, I was around there on the day that she signed
the trust.

Q. So, on February 28th when you were
in Miami and you were meeting with lawyers re
trusts, that's what you were talking about. You
were meeting with Dribin, you were talking about
this trust and you were in the office when it was

signed a week later, right?

A. Makes sense.
Q. And then, there's an entry for Sunny
Ware, on the same day. It says,

"...Review email, scan signed trust
agreement and email to KWM and PA..."
Do you know what that is about?
A. I don't recall.
Q. Let me try to refresh your memory.
You know that there was also a Barbados trust where
Madge Knox made Goddard and John Knox the trustees?
A. I think I said earlier that my

recollection is that more than one trust was
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floating around.

0. Well, not floating around, there was
a prior trust before the March '07 trust. And we
have Barbados created trust in favour of Goddard and
John Knox, right?

A. I don't recall exactly, but again,
it sort of makes sense.

Q. And so Sunny Ware was sending that
to you while you were in Miami and to Peter Allard
on the 28th of February because you needed to make
sure that the new trust superseded the old trust,
makes sense?

A. I can't agree with that, I don't
have a recollection of that.

Q. You don't have any basis to deny it,
do you?

A. I have no basis to deny it, admit
it, because my memory was that I don't recall.

Q. March 2nd, calls with MD, that's
Mike Dribin?

A. Probably. I mean, yes, MD
throughout looks like Mike Dribin.

Q. Okay,

"...JK review documents from Trevor

Carmichael..."
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So, was he working on the trust?

A. I don't recall.

0. And "refined wording for trust."
You would agree with me that that's refining the
wording in this document that I'm holding open

that's part of Exhibit B to your affidavit?

A. I don't recall.

0. You don't deny it?

A. No.

Q. March 3rd, the next day, you're

blogging again, speaking with Donald Best, and
considering trust issues. "Emails to JG, PA,
litigation counsel." And then on March 4th you
travel back to Miami, review trust documentation.
And then I suggest to you you were there when this
trust document was signed on March 5th. I know you
don't remember specifically, but all that makes
sense, doesn't it?

A. I don't agree that I was there when
the trust document was signed.

Q. You were in Florida, you were in the
same state, right?

A. To the best of my recollection, I
was...

Q. In the office?
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A. ...around, yes, that would be fair.

Q. You don't recall very much about
anything, but you seem to recall that you were in
the office, but not in the room when it was signed?

A. At Starbucks, I think, across the
street.

Q. Why would you leave when the
document was being signed? Was that conscious? You
didn't want to be there when it was signed?

A. No, no, my expectation, and I'm just
saying from my own experience, is that a lawyer,

Mike Dribin, 1is giving advice to his client, for his

client. I wouldn't want to be there.
0. Well, who is his client?
A. The trustee.
Q. I thought all of his bills were paid

by Allard. 1Isn't Allard his client?

A. My understanding is, and it does
refresh my memory, Mr. Allard loaned the money to
people and expects it back. That's why he has that
UCC charge.

Q. So, everything that he loaned, he
loaned through your law firm?

A. I don't think that's accurate.

Q. In respect of loans to pay Broad and
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Cassel, he did that through your law firm?

A. I agree with some, but there's the
document I saw said a lot of money...

Q. And in any event, all of the work
that you were doing, whether you were in Starbucks
or in the office or in the vicinity, all this travel
back and forth and reviewing the trust documentation
and working on it, you were paid for your work by
Allard.

A. When I'm running like that, you're

darn right I get paid.

Q. By your client, Allard?

A. By Mr. Allard.

0. Your client, Mr. Allard?

A. He was my client, yes.

0. And then two days later, of course

you're researching and consulting lawyers re
jurisdiction and personal liability of trustee. I
take it that that's all related to the trust and
speaking to Dribin about whether we've created
jurisdiction by this trust, right?

A. I don't recall exactly what it was
all about.

Q. And personal liability of trustee,

you were talking to Mr. Dribin about, "You know,
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we've now created this trust. Will Florida have
jurisdiction and have we created any exposure for
Kathy Davis?" That's what was being considered on

March 7th, right?

A. I don't recall.
Q. It sounds fair, right?
A. Well, I might bicker with you a

little bit about the "we" part. He's the lawyer for
Marjorie and Kathy, not me.

Q. And he's talking to you about
jurisdiction in Florida in respect of this trust and

potential personal liability of Kathy Davis, the

trustee?
A. I don't recall.
0. You don't deny?
A. I don't deny.
Q. Jupiter is where you have your

house, in Florida?

A. In Florida.

Q. So, on March 11, if you could look
at your dockets, you blog a bit in the morning, I
guess, and then you travel from Jupiter to Miami and
prepare for meetings the next day with lawyers,
again, in Miami re trusts. And you deal with some

emails from JG and JK. Do you see all that?
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A. Yes, I do.

Q. Which lawyers were you meeting with
on March 127

A. I don't recall.

Q. Because it says, "briefing re
trust", may I suggest to you that you were now
meeting with the litigation lawyers, trying to find
out what they could do as litigators with the trust
that had been signed a week earlier? It's possible?

A. Anything is possible. I don't
recall.

Q. And then on March 17, page 6, you
have a call with Nathan and emails Allard and SH.

Who is SH, do you know?

A. Likely Stuart Heaslet, he has
been. ..

MR. KRAMER: What date is that?

MR. SILVER: That's March 7, 2007.
SILVER:

Q. And then you do a memo for interview

with CJ, that's Chief Justice?
A. Likely.
Q. Because what happened was you issued

the claim...in the original Ontario claim, you
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didn't sue the Chief Justice the first time around,
right?
A. I never sued the Chief Justice. I

sued Sir David Simmons.

Q. Who happened to be the Chief?
A. Unfortunately.
Q. But my point is you didn't sue him

when the claim was initially issued.

A. Excuse me, when I said
unfortunately, I didn't mean...good for him for
being a Chief Justice, but it was unfortunate that
that I had to add someone who had become the Chief
Justice. That was very difficult.

Q. Right. Sir, you didn't sue Sir
David Simmons in the first, when the claim was
issued. He got added as a party by the housekeeping
motion or amendment motion of August 10, 2007,
right?

A. I can't recall. I mean, the August
10 motion had a lot of pieces to it, so I can't
recall, but if you have the document, we could look
at it together.

MR. RANKING: I can confirm that that's

correct, if it helps Mr. McKenzie.

MR. SILVER: Does anybody have an
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amendment style of cause, we'll see David
Simmons' name underlined.

MS. ZEMEL: Yes, I can find it.

SILVER:

Q. Do you really need to see that, Sir
David Simmons' name underlined?

A. Every time I say something on the
record, the next day I find a document that reminds
me that I should have said I don't recall
because...my whole transcript is like that. I do
have trouble remembering stuff. You know what, I
think you're wrong, because wasn't it Mr. Schabas
bringing a motion on behalf of the Chief Justice on
August 10th. He had already been named.

0. No, but there had been other
clients...

MR. RANKING: In fact, I stand

corrected. I believe, having now, Ms.

Zemel gave me a copy, I think it was Peter

Simmons that was added.

THE DEPONENT : So, memories are

unreliable all around.

MR. RANKING: No, you're right.

THE DEPONENT : That's why it's good to
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look at the documents.

SILVER:

0. But in any event...

A. Just let me finish that. From the
first day I testified, I regret every time I said
something for sure, because I then remembered
something later. And I'm saying everything has been
to the best of my recollection since the first day I
testified, for obvious reasons that just happened to
you guys.

0. We'll argue that in front of the
judge. Your counsel may take the position that
that's a reasonable excuse for further inaccuracies,
and we'll take the position that that's Jjust a
witness trying to protect themselves and indicative
of other things. So, we'll argue that.

Okay, moving forward to the April 20th
account. March 28th, you're drafting a Miami claim,
getting a memo from Kelly? Well, let's just go back
for a second to the other account, the March 17th.
So, it seems as though you had named the Chief
Justice, David Simmons, in the initial claim and
then you went and met with him?

A. Yes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3487.

3488.

3489.

3490.

3491.

K.W. McKenzie - 980

0. And was that before he had counsel
or after he had counsel? Must have been before,

because you wouldn't have met with him.

A. Whatever I did, I didn't breach
any...I mean, I cleared...

Q. Sorry, you cleared? Go ahead.

A. I'm just saying I'm aware of
conflicts, obviously. If he had a lawyer, I would

have cleared it with him, but I don't recall whether
he had a lawyer or not, but I know we met.

0. Who met?

A. Well, at this point, and I put this
on the record, and Mr. Ranking picked up on it, I
noticed, that was a confidential meeting. I gave my
word to that gentleman and he gave his word to me
that everything that was said and done during that
meeting would not be discussed without our mutual
consent, and I'm going to stop right there.

Q. So, you're not going to answer any
questions about what went on in the meeting-?

A. That would not be appropriate. He
has not waived the confidentiality, and I respect
that.

Q. Was it a friendly meeting?

A. I think that would be breach of the

/R
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confidentiality agreement we talked about.

Q. Were there threats made in the
meeting?

A. Same answer.

Q. Did you arrive in shorts and a

T-shirt? Do you remember what you were wearing to

the meeting?

A. I'm not the best dresser. I dressed

above my usual dress...

Q. They weren't ripped shorts?

A. You know what, I even, I think, had
my shirt ironed and my grey flannels ironed and
shined my shoes because I do respect the Chief
Justice...

Q. Did you call him David when you
first walked into his office, said, "Hi David"?

A. As a matter of fact, he had his
robes on and I think...he's the Chief Justice, I'm
well aware of that.

Q. Do you understand that when you
left, he didn't think that you treated him and
addressed him in a matter commensurate with a
meeting with the Chief Justice?

A. That would breach the confidence,

wouldn't it? If he slipped that out somewhere...I'm

/R

/R
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flabbergasted that he would...I'm going to stop
right there. I don't want to talk about that.

0. Did you understand after the meeting
that he thought you showed him a lack of respect?

A. I won't answer that.

Q. Okay, moving to the April 20th
account and the March 28th item. Can I conclude
from that that you were assisting John Kelly in the
drafting of a Miami claim in March 28th, 20077

A. I don't recall.

Q. But from your docket entry, you
agree with me that that appears to be the case?

A. I don't recall.

Q. You're not in a position to deny or
contradict what I've suggested to you?

A. Correct.

Q. March 30th, the next page, you spend
time, three and a half hours, reviewing exhibits re
Canadian action and developing the conspiracy
argument. This is now almost two months after it
was issued, right?

A. More or less two months.

Q. Yes, more or less, just a little bit
less. But that's what you were doing on the 30th,

right?

/R
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A. I don't recall what I was doing on
the 30th.

Q. I know, from your docket.

A. I understand. It is reasonable that
I was...that's what I do for a living, review
evidence.

Q. And create arguments?

A. I should say did.

Q. And develop arguments after a claim

is already pled? That's what you do for a living?
A. You know how lawsuits go, right up
to the court of appeal you're developing arguments.
0. Yes. It is the facts that are
usually in place before the pleading.
A. I could prove this case today.
Q. I'm sure you can. In that regard,

you're still practising law today, right?

A. Yes, much to my chagrin.
Q. What name do you practice under now?
A. Well, I'm still a lawyer and I am a

lawyer. So, I practice as me in the very few things
that I'm unfortunately stuck with.

Q. Well, you mentioned off the record
about a huge case that has got you preoccupied in

time for the next week.
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A. I'm hoping to get another lawyer
retained, I have an expertise in the subject matter
and I would love to offload it to somebody else.

Q. Where are you practising, out of
your house?

A. Yes. From my head, probably.

Q. Well, when your head is working, is
it usually in your house or do you take it to an
office? You haven't opened up a new office, have
you?

A. I can guarantee you no, and my head
is not always working. And I wish it wasn't working
on law, believe me, but this is a situation where
it's an old client who has 40 employees, a long-

standing business, and the bank has taken a shot...

Q. And you're acting for him.
A. Well, I got to go and...

0. You're billing him?

A. Well, I'm going to get paid,

but...it is litigation. I'1ll tell you, I would like
to be a hundred miles away from it.

Q. Do you use your computer for the
current work that you're doing?

A. Yes.

Q. And that's all off of a laptop?
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A. I have a laptop.

Q. That's all you have, is what you
told me. Did you have a desktop, too, at home?

A. Everything I do is on my laptop.

Q. Do you have a desktop at home?

A. Yes, I have a desktop but it's not
for anything like that. It's for my movie career,

which I'll never get going, the way things are.
Q. What's the memory capacity of your
laptop?
MR. KRAMER: Well, tell me, Mr. Silver,
how any of this connects with anything in
this proceeding?
MR. SILVER: Well, I have a suspicion
that I'm testing that he's got electronic
records relating to Nelson Barbados and
Peter Allard.
MR. KRAMER: Well, ask him directly
otherwise you're just fishing.
MR. SILVER: But if I ask him direct,

he's going to tell me no, I've asked it

already.
MR. KRAMER: Well, that's the way it
works. If you ask a direct question, you

get a direct answer, but if you're going
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around, skirting around...

MR. SILVER: But this is
cross-examination.

MR. KRAMER: I know, but you're not
cross-examining, you're asking him fishing

questions that have nothing to do with the

lawsuit.

MR. SILVER: All right, I'll cut to the
chase.

MR. KRAMER: The memory capacity of his

laptop is not a relevant question.

MR. SILVER: Will you make Mr.
McKenzie's computer available for forensic
analysis subject to coming to a protocol

that protects the confidentiality of other

clients?

MR. KRAMER: No.

MR. SILVER: Why not?

MR. KRAMER: Because you haven't

demonstrated, it seems to me, anything
close to what you would have to, to be able
to get that sort of disclosure.

MR. SILVER: Well, let me ask him what
the size of...how am I supposed to do that?

MR. KRAMER: Well, you can ask him

/R

/R
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questions that might show that a forensic

examination of his laptop is proper, but

the size of the memory just doesn't seem to
me to be the question you would need to

ask. So, the answer is no. I mean, if you
could show me that there is good reason for
that sort of exposure, maybe I would agree.

I doubt it, but maybe.

MR. SILVER: I doubt it too. I don't

think I'11l try, I'll just argue the motion.

SILVER:

Q. Do you store information on memory
sticks? I just remember the 4,000 documents from
John Knox and the whole kerfuffle we had with
respect to a memory stick on his examination. Is
that the usual way that you store information, is on

memory sticks?

A. I use memory sticks to store
information.
0. And did you store information with

respect to the Peter Allard and/or Nelson Barbados
files on memory sticks?
MR. KRAMER: Do you mean at any time
throughout the currency of the litigation?

I'm sure. Well, there was the issue that
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you mentioned, which we all know...

MR. SILVER: Well, that was one that we
never really got to the bottom, but it was
documentation that Knox provided.

MR. KRAMER: I read about it.

MR. SILVER: It's not clear whether it
was Knox's memory stick or McKenzie's

memory stick.

SILVER:

0. So, where are all those memory
sticks that you had stored information on in respect
of the Allard and Nelson Barbados matters?

A. I'm not sure, but the reason I'm
saying that is they certainly crash all the time
and, I throw them in the garbage, so...

Q. Is that what you're saying, that
every one of them that you had that had information
on it crashed at one point and you threw it in the
garbage, 1is that your evidence?

A. I'm going back to when I last dealt
with this file, last August, and thinking there may
be one or two that I used, but they would have been
recycled, if you know what I mean. Like, emptied

and other stuff put on them.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3533.

3534.

3535.

3536.

K.W. McKenzie - 989

0. So, during the currency of the file,
you had information relating to the file stored on
memory sticks, yes?

A. Yes.

Q. And today, you don't have any memory
stick that has any information relating to this
file, right?

A. No. I'm just saying...a
scouring...anyway, not to my recollection, I mean, I
think it's all gone.

0. And if that changes, of course
you'll make those memory sticks available to Mr.
Kramer and he'll let us know?

A. I think the scouring thing yesterday
that I came across something, I would certainly give
it to my lawyer.

MR. KRAMER: Can I suggest this? If you

look for your memory sticks and if any of

them have any information on them relating
to Nelson Barbados or Kingsland, you should
disclose it...you should give it to me to
look to see what it is and perhaps we'll
disclose 1it.

MR. SILVER: So, we'll take an

undertaking to search for memory sticks and
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deliver any that have any Peter
Allard/Nelson Barbados/KEL information.

MR. KRAMER: I think KEL has to be the
first name in that 1list, doesn't it? If
it's Peter Allard but it's not KEL?

MR. STILVER: Sure. KEL/Peter
Allard/Nelson Barbados to Jeff Kramer.

MR. KRAMER: Can you do that, can you
look if you have any such memory sticks and

look at them and see what's on them?

THE DEPONENT: Sorry, I lost you there.
MR. KRAMER: In other words, a
proposal...

THE DEPONENT: To go and look and see if
something...

MR. SILVER: That has any semblance of

relevance to all these issues that we've
been talking about, and provide them to Mr.
Kramer.

MR. KRAMER: It's the same thing, you
were going to look for hard copies, now
you're going to add to that memory sticks.
MR. SILVER: Right.

MR. KRAMER: If you believe that there

may be some memory sticks, and it sounds
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like you believe maybe...

THE DEPONENT: I think I...

MR. RANKING: Mr. Kramer, if I might ask
a question directly of you. If I could ask
you just with respect to this, this is a
question that I would have asked, but it's
appropriate now, having regard to the line
of inquiry. If you could look to the
August 25, '06 docket entry.

MR. KRAMER: Hold on a second, let me
find it. This is on the September 25, '06
account, "calls with Allard", that one?

MR. RANKING: That's correct. If we
could ask that the undertaking be expanded
for not just memory sticks, but CDs,
because you'll see in that entry, there are
calls with Alair Shepherd, emails from John
Knox, Jane Goddard, AS, Alair Shepherd.
Just for the record, it goes on to say,
"...Download documents to be burned to CD
for BM..."

So, I would like to, as a supplement to Mr.
Silver's questions, know whether there were
other CDs containing documents or emails of

any sort relating to the matters that are
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the subject matter of this action.

MR. KRAMER: Do you have any CDs or DVDs
relating to the subject matter of this
proceeding?

THE DEPONENT : All of this kind of thing
would be in the file. I'm just saying, I
would like to go back to the firm and look
through. ..

MR. KRAMER: Well, what's in the
firm...there are other undertakings in
relation to deal with that. We're talking
about what is in your personal possession.
Do you believe that you have any CDs or
DVDs, perhaps the one mentioned in this
docket entry otherwise?

THE DEPONENT : I don't believe I do, but
that's what I said I was scouring...

MR. SILVER: I thought you said

yesterday that there might be a CD in the

box.

MR. KRAMER: But he was talking about
the. ..

MR. SILVER: The box that you got?

MR. KRAMER: No, no. To be fair to Mr.

McKenzie, I believe he said there might be
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some storage thing, like a CD, which has
firm material, I don't think he was talking
about, that was created in the currency of
the lawsuit. But if there are any CDs or
DVDs, I think it's appropriate that we
simply add it to the undertaking that we've
given with the memory stick. If there is
nothing, there's nothing to produce. If he
finds...if those things do exist and
they're not in the firm files, because
that's already covered, then please...

MR. SILVER: Give it to Mr. Kramer and
he'll let us know what you're going to do.
MR. RANKING: And I'll write to Mr.
Kramer just in that regard to review the
balance of this account. There are
references to downloads.

MR. KRAMER: So, 1t sounds like there
were CDs at one time.

THE DEPONENT: Well, I know what my
practice is. I'm going to go look and see
if any of them are hung over, hanging
around in a pile somewhere. I think that's
what we're trying to do.

MR. KRAMER: What we're talking about
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are things in your personal possession,
your garage and your house, somewhere else.
If it's in the firm's boxes, they'll be
disclosed anyways.

THE DEPONENT : I understand. So, I'm
going to go look for these kind of things
and see if perchance I missed something.

MR. KRAMER: Fine. ©No problem.

SILVER:

0. So, I just want to cover off what we
can conclude if your search reveals that there are
no memory sticks and/or CDs that are still
available, okay? You want to look at something
before...

A. No, I was just going back to remind
myself. What was the entry?

MR. KRAMER: It was in August of '06.

SILVER:
Q. But as Mr. Ranking said, if you look
through the accounts, there's a lot of downloads.
MR. RANKING: Yes, if you just read the
account, there's numerous entries that

indicate downloading of documents.

u/T
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THE DEPONENT : No, I understand that,
and that was my practice. The firm would
put stuff on a memory stick or John Knox

would.

SILVER:

Q. And so if none of those memory
sticks or CDs exist...firstly, you said that you had
some memory sticks in August of 2009 when you were

last dealing with them.

A. I had memory sticks, yes, I did.
Q. So, if those don't exist anymore,
it's one of two things. They crashed and you lost

the data, which I find hard to believe, but I

shouldn't be saying that.

A. They crash quite often, believe me.

Q. And you just lose all the data?

A. Yes. Make backups. I mean, do two
at once. Take my word for it.

0. And/or you overwrote them?

A. They would have been annihilated.

Q. So, after August of 2009, knowing

that a claim for cost was going to be made against
you, memory sticks that you had were either crashed

or were overwritten with new data?
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MR. KRAMER: You're asking that
question? He hasn't said when this may
have happened.

MR. SILVER: Well, it had to happen
after August 2009. He had them in August
2009.

MR. KRAMER: Did you establish that? I

think I missed that.

SILVER:

Q. Just answer my question. If the
result of your search is that there are no memory
sticks or CDs...and you had some memory sticks in
August of 2009, you've said that, right?

A. Yes.

Q. So, after August, assuming they no
longer exist, after August 2009, one of two things
happened to these memory sticks. They crashed and

you lost the data and you threw out the memory stick

or you

overwrote data onto the memory stick?

A. That's correct, that would be the

two options.

Q. Right, only two options.
MR. KRAMER: Or they still exist.
THE DEPONENT : Yes.
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MR. SILVER: Well, that would be the
best.

SILVER:
Q. That took place after you had

noticed that a claim for cost was going to be made
against you and your firm. You knew that back in
April when we argued the motion. Mr. Ranking came,
his client had been discontinued and he put right on
the record at the outset that he was going to step
away from the jurisdiction motion, but he would
return when cost submissions were made, including
with a cost claim against you and your firm. You
knew that in April of '09?

A. Well, he said he was, but you had
said certain other things and never followed through
with them. So, I waited until I got served. As you
will recall, there were lots of letters saying,
"What are the details? Come on, guys."

Q. So, you waited until you got served
before you overwrote the CDs, the memory sticks?

A. I wait until I get served before I
actually believe it will be a claim for costs.

Q. But you had notice that that was

coming as early as April of '09 or earlier.
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A. What's your question?
3558. Q. You were present in April of '09
when Mr. Ranking came to court...
A. I was.
3559. Q. Thank you. Let's look at the April
20th account.
MR. KRAMER: April 20, '07, right?
3560. MR. SILVER: Right, and we've dealt also
with the trust statements on these and

payments to Dribin.

BY MR. SILVER:

35061. 0. Let's move forward to the May 24th
account. There are pages missing from the May 24th
account. And I can't remember if I got an
undertaking...did you get an undertaking from
Jessica? There's 13 pages missing. If you see,
mine goes from page 1 and then the next page is 14.

MR. KRAMER: Yes, mine does as well.

3562. MR. SILVER: So, Mr. Epstein, I can't
remember if we asked for this, but can you
make a note to see if there's a complete
copy of the May 24, 2007 account in BMC
5437

MS. MORSE: I confirm from my notes that
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that undertaking was previously given.

MR. SILVER: Sorry, thanks.

SILVER:

0. And then if we look at the trust
statement in this file, page 17 of the account which
is there, in the US fund trust account, you're
paying the Kelly law firm in respect of this

activity, this Miami litigation activity, right?

A. May 24th bill?

Q. No, May 24th trust account entry.
A. Correct.

Q. So, would you agree with me that

Kelly's client was Allard? I think Kelly's client,
actually, when you look at his account, was an

agency client, namely you, and your client was

Allard?
A. Right. That's the 1likely scenario.
Q. And Allard was paying the bills?
A. Again, subject to going right back

to the trust, that makes sense to me.

Q. Well, we're not going to do that.
Next, the June 22 account. And this brings us into
June of 2007 and there's obviously almost daily

emails or discussions with Goddard and Knox and
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Peter Allard and Nathan, do you see that?

A. Yes.

Q. Blogging, you're as active as ever
in June of 2007 with respect to blogging? You're
working with the lawyers in Miami on the Miami
action? For example, June 2nd, "Review re Miami
action."

A. I'm agreeing that that's what the
docket said. I have no specific recollection of
each detail of each day's work.

0. And then we've looked at this, on
the third page, June 8th, "Review financial
arrangement documents re MK." I suggest to you that
that was in part in relation to the Exhibit C
documents that we looked at and the new agreements

that were being prepared between Best and Allard.

A. I don't recall.

Q. But you can't deny that.

A. Correct.

0. Sir, do you continue to work with

the Miami lawyers, for example, in respect of this
complaint for declaratory relief, are you still in
communication with the Miami lawyers?

A. I am still in communication with

Miami lawyers.
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Q. With the Miami lawyers, with Dribin
and Raymond?

A. Yes.

Q. Have they reported to you in writing
since January 1lst, 20107

A. I get copies of things just like you
do. We were talking about something yesterday that

I haven't seen until last night that you got from

the Miami lawyer. So, I'm saying we're probably in
the same boat, just, I get stuff...I'm an observer.
0. And those would be records that

wouldn't be tied up with the law firm, those are all
post your leaving the law firm. So, you would have
those records.
A. I may have some. I just read them
and move on.
Q. Okay. Will you produce them,
please?
MR. KRAMER: Well, why would that be
relevant to this?
MR. SILVER: Because we are suing Mr.
McKenzie because he seems to be the kingpin
and the hub of the wheel around which sham
litigation in Ontario was brought...

MR. KRAMER: It was brought.
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MR. SILVER: ...at the same time as, or
as part of an overall plan that included
activity in Miami and I think it would be
relevant to show the judge all of that.
Secondly. ..

MR. KRAMER: Yes, but this is now long
post-dating the events for which you're
seeking costs.

MR. SILVER: It doesn't matter. I mean,
he could have something occur today that
would highlight why he should pay costs
from yesterday.

MR. KRAMER: I'm not so sure about that.
MR. SILVER: And secondly, Mr. Kramer,
paragraph 41 of Mr. McKenzie's affidavit of
April 23rd...

MR. KRAMER: Hold on. Let's just take a
quick look at that. Yes.

MR. SILVER: ...talks about the very
complaint in Miami that I want to see the
correspondence between lawyers on to be
able to show the judge that his wording in
paragraph 41 is a complete
misrepresentation of his involvement in the

application in Miami that he attaches as an
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exhibit to his affidavit. And I think I'1l1l
be able to do that if I get production of a
copy of all communications to and from
Dribin and Raymond, and I am going to get
post-January 1, 2010, so that I don't fall
into any problems with the firm's records,
his records. And I'll say, relating in any
way to the trust, the application, the
complaint for declaratory relief or other
issues that form the subject matter of the
dispute.

MR. KRAMER: I think that's far broader
than what you're entitled to. I take your
point about paragraph 41. If you want to
ask him a question about the notification
he got about this, that's a proper
question.

MR. SILVER: Well, what part of the
request do you agree to? Or is it none of
it?

MR. KRAMER: No, not none of it. I
think you're entitled to cross-examine him
on what he swore in his affidavit, which is
that he said,

"...I had some notification by word of
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mouth and just recently was given a copy of
this claim..."

If you want to ask him a question about
that and you want to ask for documents
relating to that, I couldn't object to it.
But what you asked for...

MR. SILVER: So, you agree to produce a
copy of all communications to and from
Dribin/Raymond relating to...and I'll take
it post-January, but if he's got it before
January 2010, I'll take that too, relating
in any way to the trust and to the
complaint for declaratory relief?

MR. KRAMER: No. I take your point to
be...he swore in his affidavit that he had
some notification of the trust and he
recently got a copy of the claim. If you
want to get copies of documents relating to
that statement, it seems to me that he
would have to produce that.

MR. SILVER: I'm just trying to
establish what you're undertaking to
provide and what you will treat as a
refusal. So, will you produce a copy of

all communication to and from Dribin and
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Raymond relating to the complaint for
declaratory relief?

MR. KRAMER: No. Let me make it clear
why. It seems to me that there is a
difference between things that happened
before or after the proceeding for which
you're claiming costs. You rightly pointed
out to me that there is a comment in the
affidavit that is post those events, and
the thing that's post those events...

MR. SILVER: Mr. Kramer, you're not
incorporating into it a day of
cross-examination which shows that this
originates back in 2007 and he retained
these lawyers.

MR. KRAMER: And you've examined him on
that at length.

MR. SILVER: I know, but it makes the
correspondence relevant beyond just testing
some ridiculous language in paragraph 41 of
his affidavit. So, if I've got to take
refusals, I'll take refusals.

MR. RANKING: Can I also say to Mr.
Kramer that the other point that I wish to

make is that the records that Mr. Silver

/R
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has asked for are directly germane to what
we will be submitting to Justice
Shaughnessy as an ongoing course of conduct
and further evidence as to Mr. McKenzie's
quarterbacking sham litigation of which the
Nelson Barbados action in Ontario is but
one proceeding. It is continuing and
indeed...

MR. KRAMER: If it is continuing, it
sure isn't causing your clients any more
prejudice in this lawsuit because the
lawsuit is over. It's maybe causing you
prejudice in some other way, and presumably
you've got remedies about that.

MR. RANKING: Mr. Kramer, it's evidence
that is relevant to Justice Shaughnessy...
MR. SILVER: To decide whether or not to
impose costs against Mr. McKenzie
personally.

MR. KRAMER: Well, I'm not convinced of
it. I don't see how things that McKenzie
may or may not have done subsequent...T
take your point that it might highlight or
elucidate some other thing that he's done,

which you've examined on at length. I
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don't see how you get...it cannot be that
something McKenzie did after April 2009
caused your client to run up any costs for
which it's claiming indemnity for.

MR. RANKING: But wait, that is a
watertight compartment, which is unfair.
What we are saying is that the post-April
'09 events prove what he did before.

MR. SILVER: Right.

MR. KRAMER: Well, I'll think about that
further. For now, that's a refusal.

MR. SILVER: And just to be clear, the
refusal that I've got is to produce a copy
of any and all communications to and from
Dribin and Raymond relating to the trust,
the complaint for declaratory relief, or
any other issue that is part of the subject
matter of the cost disputes?

MR. KRAMER: Right.

MR. SILVER: And secondly, I would like
an undertaking to inquire of Dribin and
Raymond and ask them to make the same
productions.

MR. KRAMER: Well, we've already talked

about generally Mr. McKenzie's willingness

/R
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to make inquiries of them and we're not

prepared to do that.

3591. MR. SILVER: So, that's a double
refusal.
MR. KRAMER: Well, it's a second

refusal, how about that? I don't know if

you can doubly refuse.

3592. MR. SILVER: Okay. I just want to make

sure that the request is on the record.

THE DEPONENT :

stop?

- A BRIEF RECESS

K. WILLIAM McKENZIE, resumed

May I make an awkward

CONTINUED CROSS-EXAMINATION BY MR. SILVER
3593. 0. You're ready, Mr. McKenzie?
A. Yes.
3594. 0. I'm looking still in Exhibit K, and

I'm now in June of 2007 and I'm looking at page 6,

the trust account.

A. Yes.
3595. Q. And in particular, the US funds.
A. Yes.

3596. Q. May 24th, your firm received

/R
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$6,080.15 from Allard and it was put into trust?

A. I don't recall, but it's likely.

0. Well, that's what this reflects.

A. I've made my comments before. So,
same comment with this. If it's what it says...I'm

presuming it's from Allard, but I haven't tracked it
all the way back to the foreign bank that it came
from.

Q. Well, who else could it come from if
it's going into the Allard account? Why is there
any reservation on this after all this time, Mr.
McKenzie?

A. I'm just saying, I have not tracked
it back to the originating bank.

Q. Why not? Why haven't you done that?

A. I thought you were doing that. But
yes, 1it's likely that it's Allard's money.

0. Thank you. It shouldn't be so
difficult after a day and a half...

A. Well, except when you get up and
say, "Your answer was false" to Justice Shaughnessy
because I found something tracked back three layers
that I have no idea about. So, I have to be
careful. If you promise not to do that, I will be

less circumspect and that's what you did yesterday.
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Q. I don't know what you're talking
about nor do I care to find out. On May 28th of the
money that you got from Mr. Allard, you paid $1,000
to Jane Goddard. And it says to pay account of L.
St. Hill for services rendered.

A. Okay, I don't recall, but yes, there
was a gentleman by the name of Leonard St. Hill.

Q. And you were giving money to Jane
Goddard to pay his account?

A. Correct.

0. What was he doing? Evaluation
related work?

A. He's, if I recall, an elderly
gentleman who is a planner and evaluator of land.

He used to be head planner or something for Barbados
and knows his way around. He values and also does
research for you and tracks stuff for you. I don't
know exactly what he was doing there, but that's
generally what he was doing.

0. If you turn to Exhibit L of Ms.
Duncan's affidavit, this is an email from you to her
and Dennie Flynn, right?

A. That's what it says. I don't recall
the email.

Q. But you accept that you sent this
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email to Dennie Flynn and Sunny Ware?

A. I won't deny it. If it's important,
we'll have to go track it. But it looks 1like it.

Q. And you say,

"...There is some money going to Jane

Goddard to join the US $1,000 cash I handed

her..."
So, the $1,000 US cash, i1s that the disbursement out
of the trust account of May 28th? This is a week
later.

A. It seems to be. I mean, it makes
sense, yes.

Q. And then you say,

"...This is money advanced to her as part

of the deal between Nelson Barbados and her

mother, that they will cooperate..."
And we have heard before that there was a
cooperation agreement and you wouldn't answer
questions on it last time because of privileges and
other excuses, if I could put it that way...other
explanations as to why you couldn't disclose the
details. So, tell me about this cooperation
agreement. Firstly, is it in writing?

A. I don't recall.

Q. You don't recall if it was in
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writing? What were the terms of it that you recall?

A. I don't recall.
Q. Who were the parties to 1it?
A. Well, according to this, and it

makes sense, there was Nelson Barbados who were
parties and that would have been Marjorie Knox.

Q. If it were to be confirmed in
writing, the cooperation agreement, would you agree
with me that you would have been the guy to prepare
the cooperation agreement?

A. Negotiated it would be fair. If
there were and if I had and if I remembered, that
would make sense, because I was acting for Nelson
Barbados.

Q. Do you recall negotiating the
cooperation agreement?

A. No.

0. You don't recall whether you
negotiated a cooperation agreement or not?

A. I don't recall. Didn't we go over
this in the first transcript?

Q. No, we didn't. Even if we did, I'm
asking you the questions again.

A. All right, well, go ahead, ask the

questions.
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Q. What date was the agreement?
A. I don't recall.
0. What time period was the cooperation

agreement entered into?
A. I don't recall.
Q. What was the essence of the

agreement?

A. I don't recall.

Q. Did it relate to the Ontario action?

A. I don't recall.

0. What do you recall about it,
nothing?

A. There was some type of cooperation
arrangement.

0. In essence, what were the terms of
that?

A. I don't recall. I recall that you

asked me similar questions in the last transcript.

Q. And I told you, sir, that the last
time, you used excuses of privilege and
confidentiality and you wouldn't answer our
questions. So, now that they're all cleared, the
excuse is you have a memory problem, have I got that
right?

A, Well, I'm not going to argue with
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you, but I'm saying I don't recall.

Q. Did the cooperation agreement extend
to the Ontario action?

A. I don't recall.

Q. Did the cooperation agreement extend
to the Miami plan as you describe it in your
dockets?

A. I don't recall.

Q. I'm going to suggest to you that for
tactical and strategic purposes, you included
Marjorie Knox as a defendant in Ontario, having
previously entered into a cooperation agreement such
that she would do whatever it was that you and
Allard required her to do in that action, right?

A. I don't recall.

Q. And I'm also going to suggest to you
that that cooperation agreement, there was
consideration for the cooperation agreement, namely
payments were being made to the Knox family to
ensure that they continued to cooperate, isn't that
right?

A. I don't recall.

Q. Do you recall that the cooperation
agreement included a provision that the Knoxes would

be paid for their cooperation?
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A. I don't recall.
Q. Well, sir, read the line I read to
you again in your June 9 email. This is money

advanced to her as part of the deal between Nelson
Barbados and her mother that they will cooperate.
So, 1s there any doubt in your mind that one of the
terms of this cooperation agreement is that they

would be paid for the cooperation? That's what that

says.
A. You can read it the way you wish.
0. How do you read it?
A. Well, my recollection...I'm just

adding two and two to say...

0. That's a reasonable interpretation.

A. No, I'm just saying a reasonable
interpretation to me, and I'm only interpreting it
because I don't recall, is that they needed money to
hire Mr. St. Hill to do some...whatever he did and
it was advanced to them.

Q. This says, "as part of the deal".

A. Well, it's equally likely that he
was doing work for something else for them. I'm
just saying I don't recall and I don't want to argue
with you. So, I can't accept your assumption as

being accurate.
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Q. The next paragraph in this email
makes it clear that you're setting it up as an
expense of Nelson Barbados so that if you win the
action down the road, it will be a taxable
disbursement and treated accordingly, right?

A. Yes, that's what it says.

Q. And in fact, it wasn't Nelson
Barbados paying for the cooperation, it was Allard,
right?

A. That's reasonable, but I don't
recall.

Q. Then if you turn the page, Peter
Allard writes back to that email to you and says,
"Did you mean RB?" Who is RB? You see, his email
is below and then Allard responds to it, and then
McKenzie responds to Allard.

MR. KRAMER: Strangely, there's no time

or anything on Allard's response.

MR. SILVER: Well, this is produced
by...
MR. RANKING: Well, it's interesting

because, just on Mr. Kramer's point, there
doesn't seem to be one on Mr. McKenzie's
either.

MR. KRAMER: Well, McKenzie's says June
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9th, 7:02 a.m.
MR. SILVER: No, no, because it's

picking up a trail.

MR. RANKING: The trail doesn't seem to
have any dates. 1It's only the most recent
text.

THE DEPONENT : I don't know. I have no

recollection of RB.
MR. KRAMER: Is there some RB in this

story that I haven't...

MR. RANKING: It's probably another
pseudonym.
THE DEPONENT : Leonard St. Hill, excuse

me, I just had a recollection, I think from
last time. Leonard St. Hill prepared an
evaluation, I believe, and we can check
that I produced to Mr. Ranking as an answer
to an undertaking...that rings a bell, but
that might help you. And I don't recall it
very well, but I seem to have had a flash
of my memory there.

MR. SILVER: That's very helpful, thank

you.
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Q. Let's look, further in, Exhibit L,
there's an email that starts on Monday, the top is
Monday, July 9th. It's actually starting at the
bottom. You email Sunny Ware at 5:46 in the

morning, do you see that?

MR. KRAMER: Actually, no.
MR. RANKING: A few pages in.
MR. KRAMER: So, that's where we should

start, on the one that's got the
attachment?

MR. SILVER: No, on the bottom it says
"page 1, July 9, 5:46 a.m. email"?

MR. KRAMER: I got it, yes.

SILVER:

Q. And you're asking Sunny Ware on the
morning of July 9th,
"...How much US cash can we get for me to
take to Jane?..."
"Jane" is obviously Jane Goddard?
A. Right.
Q. Okay,
"...I think we have given her $7,000 and
therefore another $8,000 is needed. So,

can you see what you can do this AM to
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round some up. Sorry, did not dawn on me
this morning that I better take some with
me..."
So, am I right that you were going to Barbados that
day and you wanted to get cash to take down and give
to Jane Goddard?
A. I don't recall, but I did take cash

to give to Jane Goddard.

Q. You took cash and gave it to Jane
Goddard.

A. Well, that's reasonable to...here I
say...

Q. Why were you giving her money in
cash?

A. I just saw something in there. You

have to pay US cash to get things done. 1It's the
culture.

0. What did you see in there that
highlighted that for you?

A. When I was having the same...yes,
the previous email where an email says paying cash
is often the only way to get things done.

MR. KRAMER: That's June 11, at 1:24

p.m.

THE DEPONENT : I'm just saying. I don't
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recall these emails, but I do know that US
dollars, cash paid to people,

facilitates...is a cultural...

SILVER:

Q. See, what I take from it is you
enter into a cooperation agreement on behalf of your
client, you don't document it, and you pay cash
because you're hope is nobody will ever find out
about this cooperation agreement and payments being
made to a defendant to cooperate with a plaintiff in
an action.

A. I can say quite clearly...it's never
been mine understanding that these people were paid
to do things, as opposed to being given money to
allow them to do things.

Q. So, then why wouldn't you just
retain Lenny St. Hill?

A. Meet him sometime and see...

Q. Why wouldn't Alair Shepherd retain
Lenny St. Hill? Why did you have to give money,
cash, to Jane Goddard to retain Lenny St. Hill?

A. I met Mr. St. Hill and thought
somebody else should probably deal with him.

0. So, that's why you took cash, loaded
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your pockets before flying down to Barbados with
$8,000 of cash because you met Lenny St. Hill and
thought somebody else should deal with him?

A. No, it was because I did not have
the patience to deal with him. He's a very
wonderful gentleman. Jane and John seemed to get

along with him, they took the job and...

Q. But why cash?
A. Well, that's...
Q. Lenny saying no, wouldn't render an

invoice and take a cheque?

A. Perhaps, you are better to ask...I
don't want to speak, but you could ask Mr. St. Hill.
I can tell you that my experience...

Q. I'm asking you, sir, why you, on the
morning that you were flying down to Barbados,
thought you had to take $8,000 in cash to deliver to
Jane Goddard. Only you can answer that question.

A. Well, I think I did. In my
experience, the only time that I can remember
dealing with cash, and it's a very uncomfortable
situation, believe me, was a process server, this
guy, Alleyne...it wasn't going to get done unless I
handed him the right amount of money up front. But

it got done and I hope...I'm pretty sure I got an
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invoice, because I do like to make sure that I'm
covered for these things.
3652. Q. You got an invoice from who? Jane

Goddard invoiced on the cooperation agreement?

MR. KRAMER: No, he said the processor.
THE DEPONENT : No, the process server.
BY MR. SILVER:
3653. 0. Jane Goddard wasn't sending invoices

on her cooperation agreement, was she?

A. No, I would think, to the best of my
recollection, it's more likely that Leonard St. Hill
gave an invoice back, sooner or later, to document
it. I have a vague recollection that he did render
an account, so it may be in the file. But he wanted
to be paid cash up front. That's the culture, US
cash up front. That's all I can tell you.

3654. 0. And Leonard St. Hill did work that
cost $15,000 or $16,000...how much in total was Jane

Goddard or the Knox family paid on this cooperation

agreement?
A. I've never done the math, I don't
know.
3655. Q. Well, estimate it for us.
A. I can't.
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Q. More than $100,000°?

A. If any cash went out, it's accounted
for by my accounting department. And I sure hope
that there are receipts but...

0. You don't have any records?

A. I don't like walking around with
other people's cash, believe me, but you have got to
do...

Q. You didn't seem to have a problem
with the money delivered to Jane Goddard.

A. Well, it was uncomfortable, that's
why I'm saying, "oops".

Q. I'm saying "oops" too. So, 1is your
best guess that the amount that was paid for this
cooperation agreement was greater or less than the
$100,0007

A. To Mr. St. Hill you mean?

Q. No, with respect to the cooperation
agreement that you have admitted was entered into
with the Knox family.

A. Well, I have no recollection, I've
never done the math, and I can't guess, even come
close to guessing. It's there, I'm sure.

Q. Is the cooperation agreement still

in place?
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MR. RANKING: When you say it's there,
Mr. McKenzie, how is it that we're going to
be able to track it if all the payments are
in cash?

THE DEPONENT : One at a time, please.
MR. KRAMER: You heard the question.

Why don't you just...

THE DEPONENT : ow are you going to be
able to track it?

MR. RANKING: Yes.

THE DEPONENT: Well, I'm sure you asked
for undertakings from the law firm to give
you all the accounts and you'll go through
them patiently...

MR. RANKING: We have all the accounts.
MR. SILVER: They're not in the
accounts, and I'm about to get into the
next email, which happens to be Hushmail
email, which I have some questions about.

Lawyerbil@hushmail.com.

MR. KRAMER: Where are we now?
MR. SILVER: The next page of tab 11.
MR. KRAMER: The one that says

"lawyerbil"™ with one L at the top?

MR. SILVER: Yes.
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MR. KRAMER: Okay, we've got that. This
is the July 15, '07, re Jane's money.

Okay.

Q. But Sunny Ware sends you an email on
She says,
"...I didn't get at this until late this
afternoon, so I don't know if everything
got checked out that I should. But I
haven't been able to come up with any clue
about the $3,987.50 that Jane says was
deposited to her account on June 13th..."
MR. KRAMER: I'm sorry, I can't find
this. 1Is it on the first page?
MR. RANKING: The middle of the page.
Right here, the highlighted part.

MR. KRAMER: Okay, I got it.

Q. So, Sunny Ware can't find any record

of $3,987 and she was in charge of all of these

records,

charge,

how the heck are we going to find them?
A. Well, the accountants were in

it looks like...accountants all over the
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bookkeepers, trying to keep track of

everything. That's why I have no hair. I'm tearing

it out.

SILVER:

MR. RANKING: We'll have to get Donald
Best on the case.

THE DEPONENT: The resources that he
would have available would be a good bet
for you. By the way, Donald Best has acted
for a lot of your firms over the years,

doing this kind of work, similar work.

0. Can we get back to this?
A. Yes.
Q. It says,

"...Initially, of course, I thought it was

Dennie had wired her..."

That Dennie is Allard's assistant, right?

A. I don't know.

Q. It says,

"...However, I've got emails from me to
Dennie June 14, so if you haven't already
sent 1it, don't. So, Barbados $4,000, less
wiring charges, would probably be about the

net amount that Jane says was wired to her,
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but I can't figure it out. Short of my
going back to Dennie and asking if she in
fact wired X dollars to Jane, I don't know
how we can determine how Jane got that. If
it didn't come from Dennie, where did it
come from..."
So, we got an email that establishes that Jane got
$3,987.50 and Sunny Ware can't figure out where it
came from, right? That's how you read what I just
read?

A. Situation normal: All fouled up
among accountants. I say that with my tongue in my
cheek, they...

Q. And then you say,

"...Forget that money that Jane got..."
So, you're telling Sunny, "Don't worry about the
$3,987.50, forget that money."

"...I have it in my notes and will work it

out with her and speak to Peter about

it..."
So, stopping there for a second. This agreement
wasn't between Nelson Barbados and the Knoxes, it
was between Peter Allard and the Knoxes, right?

A. I have no recollection of the

nuances of the agreement.
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Q. Well, why would you tell Sunny Ware
to forget about the money and you'll work it out and
speak to Peter about it, if it wasn't Peter who was
the party to the deal.

A. Well, there were occasions when me,
being frustrated completely by accounting, Sunny
would also throw up her hands and then it was...let
people sort it out and I never heard back. I mean,
I'm just saying...I don't remember this exactly, but
as I said, it wasn't unusual in this multisided
transaction to have things have to balance in some
way.

0. Sorry, I should have started on the
next page, because all of this starts with an email
from you. And this $3,987 was showing up on your
bank statement. Is that your personal bank
statement?

"...I received my bank statement yesterday

and there's a wire transfer credit of

$3,987, dated 13 June, shown on it. Please
confirm..."
So, there was money wire transferred from your
personal account to Jane Goddard, right?
A. Credited.

Q. That's the right way to read that?
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You were looking at your own bank statements and
there was a wire transfer.

A. Into it. Credit of Barbados
dollars.

Q. So, money was wire transferred in
Barbados dollars into your personal bank account,
right?

A. I don't have any recollection.

Q. Can you produce your personal bank
statements for the period...well, from when the
claim was issued, February of '07 to April of '09.

A. Just to be clear, I'm wondering if
that is Jane saying she got a credit.

MR. KRAMER: Anyway, the answer is he's

not going to produce his personal bank

statements.
THE DEPONENT: It's all these
ampersand. ..
SILVER:
Q. You're right. It says, "Lawyerbil
wrote"...I see, and in fairness, you're right. So,

it wasn't necessary to refuse so quickly. But
you're right, it says,

"...Lawyerbil@hushmail wrote 'Jane says I

/R
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received this money into my bank, and
please confirm. Once this is an order, it
is to be added to the figure I gave you as
funds still available'..."

And then I guess, this is now you talking,
"...I also gave her $1,000 and you gave her
$6,000, so that means she has received
$9,000. Accordingly, I did not give her
the $8,000, which has now been placed in

the safe in Seaview...

That's Mr. Allard's house?

A. His...

0. Mansion.

A. ...place in Barbados is called
Seaview.

Q. His house. Right, so, you got this

$8,000 in cash, you travelled down to Barbados with
cash in your pocket, and you ended up depositing it
into a safe at Mr. Allard's house?

A. That would be the first thing I
would do when I arrived there, before I went for a
walk or something, you can imagine.

Q. Okay,

"...0Once we get the story organized on

this, we will want to let Dennie know. One
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has to..."
Well, Mr. McKenzie, what I take from this is that
there was a cooperation agreement that required and
resulted in payments being made from Allard using
Allard's money through you to the Knox family and

you can't deny any of that, because you've got no

recollection?
A. My best recollection is that there
was a cooperation agreement. It involved, somehow,

Allard, Nelson Barbados, Jane. That's the best of
my recollection.

Q. Why are you using a
Hushmail...Hushmail is, as I understand it, an email
service that leaves no trace or track of the email,
unless it's printed.

A. I'm not going to agree with you, but
I think it's a private...in those days, because as I
talked about, communication with Barbados started to
become problematic in terms of suspicion that people
were watching things and Hushmail, all I can say, is
a private encrypted tunnel.

Q. And how often did you use that?
Often I would imagine.

A. I mean, I would access it if I was

in Barbados or Sunny would send me something in
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Barbados, because we didn't want...

0. Or you were communicating to someone
in Barbados?

A. Unlikely. I mean, you communicate

face to face in Barbados.

0. Do you still have a Hushmail account
now?

A. No, I don't imagine I do.

0. What period of time did you have a

Hushmail account?

A. I used it for Barbados.

Q. Sir, can you answer my question?
What period of time did you have a Hushmail account?

A. When did I stop going there? The
last time I was there was our examinations.

MR. RANKING: October 20087

THE DEPONENT: After that, Hushmail

would be not necessary.

SILVER:

Q. Did you sign up for a Hushmail
account?

A. Yes.

Q. What date did you sign up for the

Hushmail account?
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A. I have no recollection.

Q. Can you please check your records

and advise?

MR. KRAMER: Would you have a record

that would tell you? I'm sure this is done

online. It wouldn't be done on hard copy.
MR. SILVER: You can check with
Hushmail.

THE DEPONENT: I can use my best

efforts. It's probably long gone, but

anyway.

MR. SILVER: You can check with
Hushmail.

MR. KRAMER: Well, let's get it
straight. Do you have any records in your

possession that would indicate when you
signed up with Hushmail?

THE DEPONENT: Only things like this, in
other words, printouts of using it. So,
I'm saying, the file of this kind of thing
would be there, and that would be my
best...

MR. KRAMER: You mean, you can go
through the firm file and you see any hard

copy printouts from Hushmail, it will tell
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you the earliest date there's a printout...
MR. SILVER: Mr. Kramer, he can just
contact Hushmail and ask what date he
opened the account and whether it's still
open, and if it's not still open, the date

that he closed it.

MR. KRAMER: Is that possible?
THE DEPONENT: I don't think so.
MR. KRAMER: Well, he's going to use his

best efforts to figure out when he opened
up the Hushmail account.

THE DEPONENT : I will do whatever I can.
I would have to go probably through the

firm file to find stuff like this.

SILVER:

Q. Why can't you call, reach out to
Hushmail, and ask them? Why do you say that's not
possible?

A. I said I would use my best efforts.

Q. I know, and then you added on that
you're going to look through files to find the
earliest...

A. The only thing I'm going to do is

send an email to Hushmail and see if they answer.

U/T
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That's my answer, if that's what you want? I was
going to do more than that, Mr. Silver.

Q. Sir, will you contact Hushmail and
get them to tell you when you opened and closed the

Hushmail account?

A. I'm going to use my best efforts
to...

0. Will you do what I just asked?

A. No, I'm going to use my best efforts

to find out the brackets of when I started and
finished.

Q. Mr. Kramer, any time you want to
assist me, which would, I think, assist your client,
you can jump in.

MR. KRAMER: Well, I don't know what

assistance I can be on this.

SILVER:

Q. And when you're reviewing your
files, obviously it will include any and all
Hushmail emails that you sent or received relating
to KEL, Allard or Nelson Barbados?

MR. KRAMER: I'm not sure I'm following

what you're asking here. You mean his

general undertaking to scour his records?
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MR. SILVER: Right.

MR. KRAMER: Well, when he does that, if
he finds any Hushmail records, I guess
he'll produce them. Do you expect to have
in your personal possession any Hushmail
records?

MR. SILVER: Of course not, Mr. Kramer.
MR. KRAMER: I wouldn't think so. All
right. So, it's part of the undertaking,
but there's no expectation that there are
any Hushmail records.

MR. SILVER: Well, obviously the
undertaking that you've given to scour will
also specifically include Donald Best and
issues like blogging. When I say produce
any and all Hushmail email sent or received
relating to KEL, Peter Allard or Nelson
Barbados, I want to make sure that it's
understood that that would include emails
to or from Donald Best and/or emails to or
from anybody relating to blogging, et
cetera.

MR. KRAMER: Well, you can make a long
list, but I'm not sure it particularly

matters. Mr. McKenzie has generally said
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that he has no further records related to
these matters. They were all either at the
firm or what he did was in those boxes,
which are now in my office or under my
custody. He says he's going to look again
to see if he may have overlooked something,
but I don't think there's any expectation
that he has anything. But if he has any
records that should be frankly in the file,
because they relate to this matter, we'll

produce it.

MR. RANKING: May I also ask a question?
MR. SILVER: Sure.
MR. RANKING: Can you also please search

your laptop, Mr. McKenzie? You've
indicated that you have a laptop. Can you
search your laptop with respect to
Hushmails that you may have on that device?
MR. KRAMER: Do you have your Hushmail
records on your laptop?

THE DEPONENT : It's a website that you

go to, so, no.

Q. No, it's an email account from which
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you send and receive emails.

A. No, it's not. Again, to the best of
my knowledge and recollection, I'll check, which is
you go to a website and you are in their website and
you interact with...it's kind of like Skype...

Q. So, will you undertake to ask
Hushmail, because it sounds like it's all on their
server, to provide you with a copy of any and all
Hushmail emails sent or received relating to the
subject matter of this dispute?

A. Best efforts.

MR. SILVER: Well, Mr. Kramer, can you

confirm the undertaking that Mr. McKenzie

will ask Hushmail to provide to him a copy
of any and all emails sent or received by
or to Mr. McKenzie's Hushmail account?

MR. KRAMER: Well, he says he's going to

use his best efforts to get those from

Hushmail and that's what he's undertaken to

do.

MR. SILVER: Good, thank you. Sounds

like we'll get to see them.

MR. RANKING: Don't count on it.
MR. SILVER: You wouldn't draw the same
conclusion?

u/T
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MR. KRAMER: I'm not drawing anything
from it.

MR. RANKING: I said don't count on it.
MR. KRAMER: Well, one would presume

that it's sort of a secure, encrypted, hush
hush thing that just doesn't give...

3707. MR. SILVER: No, but they would to the
account holder. That is the point.
MR. KRAMER: Maybe they wouldn't even do
that, I have no idea. Personally, I don't

have a hushmail account.

BY MR. SILVER:

3708. 0. Let's move to the next document.
The next document in Exhibit L is the August 22
email, from Mr. McKenzie to Sunny Ware.

A. Yes.
37009. 0. And it says,
"...Alair's ticket in hotel should be
charged to NB. John, Jane, Marjorie
tickets, BGI-MIA should be charged to
NB..."
I take it that what you're telling Sunny Ware is
Allard will pay for all those charges, but you want

them shown in the Nelson Barbados file as opposed to
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the Allard file, right?

A. Again, I don't recall the email, but
it's a pocket. 1In other words...

Q. Sir, I asked a specific question.

A. Okay, I don't recall.

Q. So, you can't deny or contradict

what I put to you?

A. I don't recall.

Q. I know, so you can't deny or
contradict what I put to you because you don't have
a recollection, right?

A. I can't add or subtract, deny or

admit, anything when I don't recall. 1If

something. ..

Q. Then the next page Kathy Davis
writes to you and Sunny Ware. It really starts on
the next page. She writes to you, this is in

February of 2009 now. And she writes to you from a
dadeschools.net email. Actually, she writes to
Dribin, she copies herself at a Bellsouth.net email
address, and she copies you, right?

A. I don't recall. The email says what
it says, I don't recall the email.

Q. It says,

"...Hello Mike, I've been asked to report



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3715.

3716.

K.W. McKenzie - 1041

on the status of the following. Please let

me know. Letter to Cable & Wireless

demanding all IP addresses, letter to

Minister of Lands and Housings in Barbados

demanding all correspondence on

expropriated properties, letter to
attorney, Gittens Clyde Turney, [my
client], and new Kingsland boss, Richard

Cox, I'm not sure what will be included..."
So, why was Mike Dribin preparing these letters?

A. I don't recall.

Q. I suggest to you that Mike Dribin
was preparing these letters because from as early as
2007 the Ontario action and the Miami plan were all
part of the same strategy and Dribin was involved in
it throughout as we see by the retainer of him in
'07, isn't that right?

A. I don't think so, but I don't
recall.

0. Well, what do you recall? Now is
your opportunity to explain it.

A. I do recall that Cable & Wireless in
Barbados were constantly being asked to cough up the
identity of the people that were threatening

Keltruth and Kathy. I don't know who took charge of
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that, so that's my recollection.

0. It looks like Dribin was.

A. Well, I'm saying I don't recall who
was taking charge of that.

Q. You don't deny that you got this
email?

A. Minister of Lands. I'm presuming
that...I'm presuming that has to do with, in
Barbados...well, I can make the same conclusions as
you can, somebody looking to value things, but I
don't really recall. Well, you know who Turney and
Mr. Cox are.

0. Well, that answer is entirely
unhelpful. But let's look at the rest of the
emails. Dribin writes back and says,

"...We never discussed two and three. As

to one, I thought your letter the other day

was good, but I'll put together a draft..."
So, he's going to write a letter to Cable &
Wireless. Of course he copies you...no, he doesn't

copy you with the response.

MR. KRAMER: Sorry, where is that
response?
MR. SILVER: Starts at the bottom of

page 1.
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MR. KRAMER: I see. I got you.

SILVER:

Q. Anyways, you don't recall any of
this, do you? So, we'll just go and argue what we
see on the page.

A. You can argue whatever you want, I
don't recall these emails.

0. Right. And then turning back to the
accounts at tab K. 1I'll go through them
individually if I need to, but will you agree with
me that while not exclusively, but in the time
period after...we've covered the accounts up until
the July 23rd account, 2007, but in the accounts
after that, from here until the end of the book,
there continued to be entries directly related to

the Ontario action, right?

A. I haven't read them.

0. Well, do you want me to take me to
them?

A. Grab a couple and then we can...so,

what's the timeframe?
Q. This is July 2007, security issues
pop up and there seem to be a lot of calls and

issues about..you've got in August 1, 2007, "re
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Veco".

A. Can I just stop you for a minute?
What is the time period of your question.

Q. Post June 21, 2007, which is the
first docket entry on the July 23rd account. There
continued to be entries docketed to the Allard file,
billed to Allard and paid for by Allard, that relate
to the Ontario action.

A. I think that's fair, that account
has some entries in it like that.

0. Right. And it also has a lot of
entries about blogging. Whatever you were doing up
until June 21st continued after June 21st?

A. I would agree that these dockets
have lots of mention of blogging in them.

Q. And that's blogging in respect of

the Kingsland Estate matter?

A. Well, you heard my evidence. Mr.
Roman. It's what it was.
0. There are hundreds of emails to and

from John Knox and Jane Goddard that continues in
the period through the end of '07?

A. That's what the dockets say.

0. Continued communications with

Nathan, right?
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I'm getting fuzzy on the time

period, but there's certainly dockets in this

exhibit K.
3730. Q.

account, didn't she?

Jane Goddard also had a Hushmail

A. I don't recall.

3731. 0. Well,

if you look at the August 30th

entry on the September 24th account?

MR. KRAMER:

3732. MR. SILVER:

What year?

In '07. "Review of

Hushmail from JG, and KWM response".

MR. KRAMER:
3733. MR. SILVER:

of the page,

September 24th,

MR. KRAMER:

see that?

THE DEPONENT:

MR. KRAMER:

- A BRIEF RECESS

K. WILLIAM McKENZIE, resumed

August 30th?

Yes. Right at the bottom

the first page of the account,

'07 account.
Yes, we've got it. Do you
Yes. I don't recall.

Can we take a break?

CONTINUED CROSS-EXAMINATION BY MR. SILVER

3734. Q.

I want to stick with the 543
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account, but now I've got to move to the ledgers.
So, that's Exhibit A to Jessica Duncan's affidavit.
If you go to the very last pages of Exhibit K, Jeff,
before you put it away, the very last pages of
Exhibit K is a trust statement that was included
with your account of February 19, 2007.

MR. KRAMER: Do you want him to look at

that or keep it open?

SILVER:

Q. Well, to the best of your knowledge,
this trust statement that was attached to your
February 2007 account was accurate? You wouldn't

have sent it to Allard if you didn't think it was

accurate?
MR. KRAMER: This is the big fat one,
right?
MR. SILVER: Yes. It seems to be a

summary where it goes back to the very
beginning, the first receipt of monies in
October of '05 and then seems to track
through most of the payments. And we've

looked at a lot of these payments.

SILVER:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3737.

3738.

3739.

3740.

3741.

BY MR.

3742.

K.W. McKenzie - 1047

Q. Anyways, the point is you thought
this was accurate when you signed the account and
sent it to Allard?

A. Well, I had no reason to believe my
accounting department didn't know what they were
doing.

0. You wouldn't have sent it if you had
thought that?

A. If you rely on people, and I did,
then I signed it.

0. If you move forward, there were
further trust activities after 2007, and that's

where we got to go to the ledger.

MR. KRAMER: So, we're in A?

MR. SILVER: In A.

MR. KRAMER: Where at A?

MR. SILVER: Well, the last account that

we've been provided...
MR. KRAMER: The last trust entry seems

to be January 29, '07.

SILVER:
Q. So, I'm not going through it all,
but there's a lot of docket entries to this file

after January, February of '07. and they're
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reflected in the ledger. To the best of your
knowledge, the accurately the dockets that you
entered?

A. Well, I didn't enter, but to the

best of my knowledge, they're as accurate as dockets

are.
Q. And the time spent?
A. Same thing.
Q. And the trust activity, so where we

see trust activity reflected in these last pages of
this ledger, you accept that it is accurate?

A. My accountants know what they're
doing. That's what I accept, yes.

Q. So, there's payments to Wanphen
Panna out of this account. You accept that that
happened? This is, again, the Allard file, right?

A. As I've said, it's reasonable,
having seen everything that I've seen in the last
week, that that's accurate.

Q. Payments to the Kelly Law Firm, for
example, July 20087

A. Same answer.

Q. And monies coming in from Allard,
all the money that came in on this file came from

Allard directly or indirectly?
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A. I defer to accountants, but what's
on there is what I was led to believe was accurate,
and that's why I gather it made it's way into these
trust accounts.

Q. And then there's an entry on January
15, 2009 that I would like you to turn to. The page
number on my copy, it's probably page 113.

A. Okay.

Q. On the 15th of January, 2009,
Peterco sends in $50,000, less the wire transfer fee
of $10, this is ledger entry 611454.

A. I see 1it.

Q. He sends it $50,000 for Miami
counsel re Florida action. And you immediately, or
at least within seven days, send a $50,000 bank wire

transfer to Broad and Cassel by way of retainer.

A. That's what the account says.
Q. That's what happened.
A. Well, I have no reason to disagree.

It's likely it's exactly right, but I don't have a
recollection of the transaction.

Q. And that $50,000 retainer was sent
to Broad and Cassel before they issued the complaint
for declaratory relief that you made Exhibit B to

your affidavit, right?
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A. It predates...
0. That was issued on February 25th,
2010, right?

MR. KRAMER: Long predates.

SILVER:

Q. So, I'm suggesting to you that that
$50,000 was sent down to Broad and Cassel in
contemplation of the complaint for declaratory
relief.

A. I can't recall exactly what it was
for. You'll have to ask them, I guess. Well, it
was sent to them by instructions to do work.

0. Who is Broad and Cassel's client?
Is that another agency file where you're the client?

A. I'm not saying this is wrong, but
this is a trick question. I thought we saw some
bills somewhere that said who the client was and I
can't recall what they said.

0. I don't think so. I think we saw
Kelly Law Firm bills rendered to you and you agreed
that you were the client on behalf of Allard. And
that's why I used the word "similarly" in my
question. Was that the same arrangement with Broad

and Cassel?
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A. I have no recollection except I
believe that Kathy Davis has retained Broad and
Cassel.

Q. But you wouldn't be paying bills
rendered to Kathy Davis. We've seen through the
history that they've sent invoices, we've got
undertakings to find them...they've sent invoices
and you paid them. Wouldn't you have been the
client on those on an agency basis?

A. No. We were a clearing house for
payments that came in for Mr. Allard to send to...on
a number of projects that we were working on. I'm

probably not using the right words, but...an

intermediary, perhaps. I am probably not using the
right word.
Q. Mr. Kramer, you gave a refusal to

produce any and all communications between Dribin
and Raymond relating to the trust and the complaint
and without detracting from the request...
MR. KRAMER: No, the refusal was
post...you wanted it post-January 1, I
think. Wasn't that the refusal? Whatever
is in the file is in the file. He's
already told you that he's going to put in

the file whatever ought to be in the file
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that he has. So, I think the refusal only
relates to the period is subsequent to it.
MR. SILVER: Whatever it was, it was.
Here is my next question. Will you inquire
of Broad and Cassel and have them produce
all invoices that they've rendered since
February 2007 to date relating in any way
to Kingsland Estates?

MR. KRAMER: No. If any of those
invoices are in the file, you'll get them
and if not...

MR. SILVER: Why wouldn't you inquire of
Broad and Cassel to ask them to produce
them. At least we'll see who their client
is.

MR. KRAMER: Well, I think he's answered
who their client is.

MR. SILVER: Well, I know, but I want to
test that. I don't accept that it's Kathy
Davis. I think it's McKenzie. How am I to
test that? If the accounts aren't anywhere
else, and the only place they have them is
Broad and Cassel, I have to ask you to make
a request of Broad and Cassel. They'll

have them for sure.
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MR. KRAMER: Do you have any accounts?
Did you receive any accounts?
MR. SILVER: Yes, in one of the trust

statements, we reviewed it yesterday.

MR. KRAMER: Then it should be in the
boxes.

MR. SILVER: Well, it should be, but...
MR. KRAMER: Right, so, let's see if

they are there.

MR. SILVER: Well, I still want the
undertaking that I asked for.

MR. KRAMER: No, we're not going to be
giving that undertaking.

MR. SILVER: And then I note that the
wire transfer that I was just talking
about, the $50,000, is actually a document
within Exhibit 15 that confirms that wire
transfer, where Crawford McKenzie McLean is
sending Broad and Cassel Iota trust
account, $50,000 on January 22, 2009.

THE DEPONENT : Sounds right.

Q. Do you want to see that?

A. Well, I'll take your word, the date

/R
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on it, because it's on...

Q. Do you want to see it?

A. No, no. As soon as you said the
date...it sounded like December 15th.

Q. Whose handwriting is on that? Is

that yours, "Dribin retainer"?

A. No.

0. Do you know whose it is?

A. No.

Q. Okay. Then, we're on this page of

the trust ledger, the ledger for 543, and there's a
summary at the bottom that, I take it, is just the

computer adding up numbers, right?

A. Sorry, what are you pointing to?

0. Page 113...

MR. KRAMER: Two sets of columns at the
bottom?

MR. SILVER: Yes.

MR. KRAMER: You want to know if this is

just the computer adding up numbers?
MR. SILVER: Yes.

MR. KRAMER: Can you answer that?

SILVER:

0. That would be reasonable?
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A. It looks like it. I mean, PCLaw
does whatever it does. I mean, it totals stuff for
you. Hopefully they get it right.

0. And it shows there were receipts
into the trust account for this file of
$1,673,409.87, right?

A. Yes, I see the number. That's the
number.

Q. And because there's nothing in the
trust account as of April 23, 2009, this also shows
that $17,037.53 went to pay taxes, right?

A. Yes. That looks likely.

Q. And $627,766.34 went to pay
disbursements, right?

A. That's what it says, yes.

Q. And $1,028,606 went to you and your
law firm to pay fees.

MR. KRAMER: Well, it says fees, are you

sure it all went...if an account is paid to

some other lawyer, does it come up as...

MR. SILVER: No, I think that's a
disbursement.

MR. RANKING: That would be a
disbursement.

MR. KRAMER: That would be disbursement?
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THE DEPONENT : Yes, I won't argue, I

don't have knowledge of how it all works.

SILVER:

Q. It would appear that over a million
dollars came into the trust account and went out to
pay accounts rendered by Crawford McKenzie.

A. That's likely.

Q. And because this includes the
beginning of '09, principally all of that money,
that $1,028,000 would have gone into the revenue of
the firm's paid expenses and ultimately any excess
distributed amongst the partners in accordance with
their partnership interests.

A. I think that's right.

Q. And I just want to quickly look at
Exhibit B, which is the ledger for...and this one is
a little bit mixed up for the other account, 568.
But this is what you call your Nelson Barbados
account, right?

A. Yes.

Q. And it appears as though at a
certain period of time there are docket entries but
no fees being charged. Why is that?

A. Sorry, can you show me?
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Q. Well, the first page is an example.
8...that's why you don't see your name

But there's charges for all different
in your law firm, but with zero time

Why is that? Did you stop billing the

A. I don't know how this works. It

ke when you make an entry, it either
es or doesn't calculate.

MR. KRAMER: Well, if you look on the
actual docket entry, it shows the hours
times zero dollars, whereas other ones show

times an hourly rate.

THE DEPONENT : I see.

Q. And then a number would appear in
column.

MR. KRAMER: Do you know the date that

it stopped, that it stopped being a number
in the fees column. Maybe that will help
the witness.

THE DEPONENT : There was a time when
they changed accountants and she revamped

stuff. Maybe that's what happened.
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MR. KRAMER: It looks like April '09 if
I have got this right. If you look at
rage...

MS. ZEMEL: It's much before that, it
goes back...because you have to look at the
other file 568. There's a bit of a
confusion as to how these documents are
organized in this particular exhibit. So
if you go further on...

MR. SILVER: Well, let's just look at
the accounts, for a second, this is in
Exhibit I. And if you can, Jeff, find an

account dated November 25, 2008.

MR. KRAMER: Okay, we got the November
25th, 2008.
0. So, you'll see that it's in the

normal way that we've seen them. There's a time

charge and there's a rate.

MR. KRAMER: I see, and if you go to the

next account, it comes up...

Q. And then if you go to the next
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account, which is for February 23, 2009, firstly,

there's writing at the top, it says, "Transferred,

February 23, '09". 1Is that Sunny Ware's
handwriting?

A. It could be.

Q. It looks the same as the Dribin

retainer on Exhibit 14.

A. Ladies all seem to have the same
handwriting of the same age group.

Q. I wouldn't say that.

A. No, I'm just saying, there was
another lady...

0. I don't care about another lady's
handwriting. But you'll see that on this account,
you're showing the amount of time spent with zero
rate and zero dollars, which is consistent, exactly,
with what I was showing you in the ledger. Why was
it that you stopped charging your client?

Q. Of course, this is after you went,

"I'm going to pay a fixed amount for overhead with

my law firm." You weren't sharing in profit
anymore.

A. Well, we didn't stop charging the
client.

Q. You didn't?
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A. Well, I'm looking at the last page.

Q. Yes, let's look at that.

A. There's a bill there.

MR. KRAMER: Yes, it's got a fee.
SILVER:

Q. Let's just look at that for a
second, please. Do you have that page? It says,

final account, it looks like you were rendering a
final account to Nelson Barbados. And there were
233.55 hours of time spent, for which the time
charge was $9,760, right? Do you see that? And all
of that got allocated to you. In other words,
everybody else worked for...without charging their
time and you worked 12.4 hours, which you charged
your client $787.10 per hour. That's what this is
showing, isn't it?

A. Well, it looks convoluted to me.
Well, the important thing is that the client got
charged and paid whatever the number.

MR. RANKING: But you're taking full

credit for the fee.

SILVER:

Q. And you're taking the full credit
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for the fee?

SILVER:

MR. KRAMER: Isn't that consistent with
him no longer being a partner and they have
a different deal?

MR. SILVER: Well, I'm asking...

THE DEPONENT: Well, you got me because
they resolved it all somehow. In other
words, there was a new accountant, and
Jessica and they imposed their will on the
system and it all seemed to work out. I'm

not sure how...

0. It all worked out, but I don't

understand it and you can't explain it?

A. Well, I worry about...the total at

the bottom of the page is going to the client.

Whether it looks like it's reasonable, I'll adjust

that,

any time that's necessary. The rest of it...

Q. Who did this account get paid to?
A. Who?
Q. Was this paid to Crawford McKenzie

law firm or to you now? You were out of there and

you were on a fixed overhead basis.

A. Okay, so the payment gets made to
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Crawford McKenzie, right?
Q. Attached to that account is a trust
statement. Before you sent it out to the client,

you believe this is a summary trust statement?

A. Isn't that the same one...

Q. No, this is now the one for the
other file.

A. Same answers would apply.

0. You believed it to be accurate when

you sent it out to your client.

A. Put in front of me, I rely on my
people and believe it to be as it should be.

Q. Do you agree that, for example, July
4th, 2007, it says, "Received from Nelson Barbados

Group Ltd. $44,376", that money actually came from

Allard?

A. Let me just go through this.

Q. What do you want to go through?

A. Well, I tracked one.

0. Well, let's track the one that I'm
doing.

A. It might be the same one. Go ahead.

I just thought that in my affidavit I tracked one to
see...

Q. Do you agree with me, sir, that all
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of the money came from Allard and you say that it
was on a loan basis to Nelson Barbados, but the

actual wire transfer money came from Allard?

MR. KRAMER: I think you already asked
that question. I think you previously got
him to admit that it came from either

Allard or Peterco.

MR. SILVER: Yes, but not Nelson
Barbados.
MR. KRAMER: I think you already asked

that question.

THE DEPONENT: I have no specific
recollection of what you asked me. It came
from where it came from. That's why we're
getting the bank documents and wire
transfers...

MR. SILVER: Well, let's just add it to
that, Ian, the quote for the banking
records.

MR. EPSTEIN: I'll have to review and
make inquiries for the wire transfer
documents.

THE DEPONENT : Is this costing a lot of
money?

MR. SILVER: That's what he's trying to
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find out.

MR. EPSTEIN: That's what we're trying
to find out.

THE DEPONENT: Well, I'm just saying the
money came from one or all of those three
parties.

MR. EPSTEIN: I'm just wondering in
light of the admissions that have been
made...I mean, we'll obviously provide that
if you want it, but in light of the
admissions that have been made and the
evidence given by Jessica, where she
indicated that the money came from Allard
to the best of her knowledge...

MR. SILVER: I know, but you just heard
it from Mr. McKenzie who said he can't
confirm that until you have the wire.

Maybe it should be Mr. McKenzie's expense.

Q. Anyway, the $250,000 that came in to

pay the cost awards from the directions motion came

from Mr.

did.

Allard?

A. I don't recall, but I believe they

It's more than likely that it did.
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Q. I'm suggesting to you that it did
and you can't deny that.

A. I cannot deny it.

0. Exhibit G, the NIS invoices. You

reviewed those when they came in?

A. I can't say.

Q. You can't say you did?

A. I don't recall reviewing them or
not.

0. Did NIS ever have a physical

location at 3044 Bloor Street West, or is that a
sham address?

A. I have no knowledge or recollection.

0. Did you ever visit Mr. Best at his
office at 3044 Bloor Street West?

A. I don't know where that is. Is that
somewhere in Markham?

Q. Same answer? You mean to say no,
you never went there?

A. I'm trying to see if my memory
works, but I'm saying not to my recollection.

Q. He is sending these invoices to you,
for example, the April 14, 2007. He sends an
invoice to you for $10,000 Canadian plus, "special

research and investigation, Miami project." What
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was the Miami project?
A. I think I pretty well covered it, to

the best of my recollection, with Mr. Roman, so I'll

try to summarize it. There were a lot of things
done at my request in terms of...let me get what I
wrote down the other day. I don't want to

contradict myself. But, research, review,
questions, discussions, security...

Q. Sir, stop. My question was what was
the Miami project? When Mr. Best put that in an
invoice to you, he addressed it to you. I have to
assume that he thought that you would know what he
was talking about, right? So, what was the Miami
project?

A. I don't recall specifically what he
was doing on April 14.

Q. I didn't ask you that. I asked you

what was the Miami project?

A. A myriad of tasks.

0. In Miami?

A. Relating to Miami.

Q. That included a potential conspiracy

action, RICO action, a trust, a complaint for
declaratory relief, all of that he was researching

for you, is that right?
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A. And then some. Wait just a second,
I'm not going to adopt your list because I didn't
hear it or didn't get it all, because I was looking

at this Sanky...

Q. Yes, who is Sanky?

A. Again, somebody that...I recall...
0. Who is Sanky?

A. That makes me vaguely recall that

one of the things that they were doing was finding
US or some of the defendants presence in North
America.

0. So, the anticipated defendants in a
Miami action, their presence in North America?

A. And/or...we've got the Canadian guys
who said they've never been to North America or were
in North America. David Shorey comes to mind,
because they found his piece of property. That's
why I'm saying it rings a bell.

Q. So, the Miami project included, to
some degree, the Ontario action.

A. Well, a lot of the research was
about finding out stuff that we could hopefully use
as evidence.

Q. The things going on in Miami as

reflected in this invoice and others were all part
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of an overall plan that included Ontario, an overall

strategy?

A. I wouldn't agree with that.

Q. You wouldn't? You Jjust admitted
that.

A. Well, it's the overall strategy
part.

Q. Okay, the overall plan.

A. Well, I'm just saying, they were

doing a lot of jobs related to the Ontario action.
They were doing a lot of jobs related to protecting
Keltruth from all the attacks. We went through all
that...

Q. And they were doing a lot of jobs in
respect of potential litigation in Miami.

A. I am not as sure about that. I
don't recall that that was the big focus of it.

0. And Sanky's bills were included in
NIS' bills that were paid for by Allard. So, in
effect, Allard also paid for Sanky, right?

A. Yes. That's more likely than not.

0. And then there's a July 23rd bill
from NIS for $16,000.

A. Yes.

0. Was part of Mr. Best's mandate to
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shred information that he was acquiring? Because
there's entries in his time and charge talking about
"sort and scan shredding, David Shorey." So, was
that part of his work, to shred stuff that he was
looking at?

A. What's the date of that entry?

Q. May 28, 2007. Or does that mean
that he was looking through garbage?

MR. RANKING: He was looking through

garbage. Look at the first page.

MR. SILVER: He was looking through

garbage. He went to find David Shorey's

garbage and he was sorting and scanning the

garbage.
MR. RANKING: That's right.
MR. SILVER: Yes, it says "garbage sort

and scanning".

SILVER:

Q. Is that what they were doing down
there?

A. I don't recall.

Q. It would appear.

A. It says what it says.

Q. And they were also researching
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Lynne-Marie Simmons, July 14, Clyde Gittens Turney,
David Anthony Cathcart Simmons, Leonard Nurse,
Lionel Nurse, Mia Mottley, and Richard Ivan Cox,
Beverly Arthur. Lynne-Marie Simmons is the Chief

Justice's daughter, right?

A. I'm not sure.
Q. You're not sure of that? Please,
Mr. McKenzie. Come on. If I know that Lynne-Marie

Simmons is David Simmons' daughter, you know that.
You've been involved in Barbados...I've been there
once in my life, you'wve been there hundreds of
times. You know that Lynne-Marie Simmons is David's
daughter, right?

A. I wouldn't swear to that. I mean,
I'm just going...to my recollection.

Q. Why was your man researching the
Chief Justice's daughter?

A. Well, as I said, the mandate was to
find North American presence for defendants...

0. She wasn't a defendant.

A. Well, maybe she was going to be, I
don't know.

Q. Did you hear that? He said, "Maybe
she was going to be."

A. Well, I'm just saying maybe the
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research excluded her.

0. You were doing this research because
you were trying to find connections to North America
for jurisdiction purposes, and if you found them,
then you could name them as a defendant, right?
That's what you were doing.

A. Well, it had to be in connection
with the case on top of it.

0. Well, you would find that after you
found the connection to the jurisdiction, isn't that
right, Mr. McKenzie? That's what was going on here.

A. I don't agree with what I think you
just said, and I don't have a recollection exactly
what this research was all about, but...

0. And he never delivered a report with
the results of his research?

A. I keep saying I have an avalanche of
information. Hopefully I got it filtered down and
they don't tell me stuff I don't need to know. That
would be how I would...

Q. Why would he be researching Beverly
Arthur, Owen Arthur's, my client's wife, who was the
Prime Minister of Barbados at the time? Looking for
connections to North America?

A. Well, also, maybe they are
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witnesses. I mean, would they interview them? I

don't know, but...

Q. You're just making it up.

MS. ZEMEL: I'm sorry, I don't mean to
interrupt, but if I could just have one
question to ask just to follow up with
that, if you don't mind, Mr. Kramer?

MR. KRAMER: It's okay with me.

MS. ZEMEL: Is it possible that he was
researching it to find information which
could be placed on the blogs about these
individuals to embarrass them or...

MR. KRAMER: Well, I think the witness
is pretty...he doesn't know what they were

being researched for.

MS. ZEMEL: Well, he didn't answer this
question.
MR. KRAMER: Do you know i1if they were

being researched for blogs?

MS. ZEMEL: No, if that's the purpose,
for information to be supplied to the
blogs.

THE DEPONENT: I would say not on my
watch. In other words, whatever they were

doing, they were doing, but I wouldn't
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be...

MS. ZEMEL: That wasn't the purpose?
THE DEPONENT: That wasn't my mandate.
MS. ZEMEL: Was it their mandate?

THE DEPONENT: I don't know what they

were doing out there.

SILVER:
0. Sunny Ware had a Hushmail account as
well. Did she ever go to Barbados?
A. My recollection is that she did.
MR. KRAMER: Do you want us to look at a
document?
SILVER:
0. Well, there is a document at Exhibit
G. It's an email to Sunny Ware and

lawyerbil@hushmail.com. That was your Hushmail

address,

right?

MR. KRAMER: I don't see it in Exhibit
G.

MR. SILVER: No, there is, it's in G.

It's about eight pages from the end. I
would like the same inquiries to be made of

Hushmail to provide a copy of any and all
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emails sent or received by Sunny Ware.

MR. KRAMER: Assuming that Hushmail
would respond to Mr. McKenzie, which I
don't know if they would, they certainly
wouldn't respond to a request for somebody
else's email.

MR. SILVER: No, you're probably right.
I guess we can deal with that a different

way.

SILVER:

0. Did Mr. Best through NIS work on the
Keltruth blog? Let me ask you differently. If you

could look at your November 19 account.

A. This is tab G?

Q. Tab G.

A. Got it.

0. And if you look at the time and

charge docket, the next page. The way Mr. Best or
Nathan works is he opens a docket and then records
what he did and then he closes the docket and
there's a time charge. So, it seems as though on
October 18, 2007...can you look at this, please,
sir?

A. Yes. I'm waiting for you to finish.
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I'm having a back spasm and I'm doing my best to
hang in here and not take a pain pill which will
wipe me out for the afternoon.

Q. October 18, at 9:30, he started
working re Keltruth blog, correct?

A. Okay, that's the entry.

Q. That's what he did. And 37 minutes
into that work on Keltruth blog, he called you for
18 minutes.

MR. KRAMER: Well, I'm not sure that's

how you read this.

THE DEPONENT: Well, fair enough.

SILVER:
0. Well, it is. He started at 9:30 and
at 10:07 he called Bill McKenzie.
MR. KRAMER: Well, the way I read this
is that at 9:30 he writes, "Commence work
on Keltruth blog". We don't know how long
he spends on that. But at 10:07 he calls
McKenzie. How do we know that...
MR. SILVER: Because he charges the
whole 2.1 hours. If you look at the next
entry, he shuts the docket at 11:34 and

charges 2.1, which is 9:30 until 11:35.
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MR. KRAMER: Actually...maybe.

SILVER:

Q. So, it looks like he worked for 2.1
hours on the Keltruth blog and in that time period

he had a 18 minute phone call with you.

A. That's what it looks like.
Q. And that's what happened.
A. I don't recall, but we talked, vyes.
Q. And was he writing the content for

the Keltruth blog that he wanted to review with you?
A. To the best my recollection, his job

was what I talked about the other day, was

protecting it and setting it up from all the trouble

that it was having.

0. What was Kleiman doing, Dave
Kleiman?

A. Ditto. He's another computer guy.

Q. He wasn't writing blog entries?

A. Not to my recollection.

Q. But he might have been, right?

A. He could have been.

Q. And to the extent that he was, he

was working with Best in that regard from time to

time and Allard was paying Best for that work?
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A. Well, they were all interacting and
that's what I can tell you.

Q. And Allard was paying for it?

A. It was billed on the NIS, and we've
already gone through all of that, which is the money
came in from wherever it came in from.

Q. So, Best and Kleiman were working on
a number of things within the Keltruth blog,
including writing content, and Allard was paying for

it through your office, right?

A. You just said writing content?
Q. Yes.
A. Well, you see, you're sneaking that

little line in there...

Q. Well, no, that was the prior
question that you admitted to that.

A. No. Well, if you think that I
admitted that I know that they were writing content
for anything, I didn't. And if I said it on the
transcript, there you go, and I'm sorry, I'm in
serious discomfort. I'm saying these guys were
paid, David Kleiman especially, 1s a super-techie
and knew all the ways to crucify or destroy a
website.

Q. Exhibit H. On August 13, do you see



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3873.

BY MR.

3874.

3875.

3876.

3877.

K.W. McKenzie - 1078

August 13, Peterco Holdings sends to Heaslet and
Sunny Ware a revised transcription of this Heaslet
Simmons transcript?

MR. KRAMER: This is 5:43 p.m.?

MR. SILVER: That's what the email says,

Monday August 13.

SILVER:

Q. So what happened was was Heaslet
taped a conversation with Peter Simmons from
Allard's condo, and before it was sent to you,
Allard had it and sent you something called a
revised transcription on August 13, right?

A. That's too complicated for me. On

August 13 I got something, it looks like, from this

lady Barbara Dortsch from Peterco. I do recall
transcripts...

Q. But you got a revised transcript.

A. How do I know?

Q. Because it says it in the subject
line.

A. There you go.

Q. So, you agree that they sent you a

revised...what were the revisions?

A. It says what it says, they sent me a
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transcript.
Q. What were the revisions?
A. I always wondered why you guys

didn't cross-examine Stuart Heaslet.
MR. KRAMER: Do you have any way that
you could find out? Did you get the
original unrevised one?
THE DEPONENT: Well, that's what I'm
saying, unless there's an unrevised one,
and then we can go through the chaos of
trying to compare them. I'm not trying to

be facetious, but I don't know, Mr. Silver.

SILVER:
0. Then there's another email of August

13 from you to Sunny Ware, 6:24 a.m.

MR. KRAMER: Is it after the transcript?
MR. SILVER: Yes.

SILVER:
Q. Sunny Ware sends you some email

about the issues, and you send back,
"...Yes, presently I am not going to go
back and do have a security firm looking at

this. In a way it is a blessing because
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how is a judge ever going to order us to go

to Barbados? I was hired to do a job and

it appears these foolish people have helped
in ways they still don't understand..."
Can you explain that paragraph to me?

A. I don't recall the email, but I'll
tell you my reaction. I learned that Peter Simmons,
who 1s a very powerful person in Barbados, he has
called Stewart and said, "You tell McKenzie he
better watch his back if he comes here and we're
going to have John Knox fired from his job." My
reaction was two-fold: Are they out of their minds
and why are they threatening the lawyer, et cetera.
I mean, Stewart and I were both dumbfounded. How
the heck am I supposed to go down there and have a
lawsuit. I mean, it still staggers me, by the way.

Not to mention the incredible...

Q. Sir, can you answer my question.
A. Well, I am answering it...
Q. No, you're not. Your email says,

"...I was hired to do a job and it appears
these foolish people have helped in ways
they still don't understand..."

A. Why do you kill the messenger, shoot

the messenger?
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Q. Let me tell you what I think it
means and see if you agree. "I was hired to do a
job", means, "I was hired to move the fight out of
Barbados and get it into other jurisdictions like
Ontario or Miami". And then, "It appears these
foolish people have helped in ways they still don't
understand", means that in light of your
interpretation of the Peter Simmons comments, those
comments helped you move the file from Barbados to
another jurisdiction, because the sentence before it
says,

"...In a way it is a blessing because how

is a judge ever going to order us to go to

Barbados..."
Isn't that what this paragraph means, Mr. McKenzie?

A. I lost you somewhere in there, but I
disagree. That is certainly, that whole thesis, and
we argued it extensively, something that came to
mind as a lawyer after my shock and Stuart's

shock...the whole thing was macabre, unbelievably...

Q. Sir, you're not answering my
question.

A. You're right, I'm not answering your
question. I'm saying that I can't believe it even

to this day that they would shoot the messenger.
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Q. Sir, can you please answer my
question?

A. Then ask it succinctly, don't give
me a long...

Q. "I was hired to do a job", do you

see those words?

A. Yes.
Q. What does that mean?
A. Well, I was trying to help them with

the nature sanctuary and Peter Simmons was on the
board. I was helping set up a medical clinic...

Q. Are you serious? Let me start
again. Let me go back a sentence and read it. It
says,

"...In a way, it is a blessing, because how

is a judge ever going to order us to go to

Barbados? I was hired to do a job and it

appears these foolish people have helped in

ways they still don't understand..."
In the context of those two sentences, what does "I
was hired to do a job" mean?

A. I started then you interrupted me.

0. I know because it can't be in
respect of the sanctuary. The sanctuary...that's

your evidence...
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A. There was a meeting earlier with the
Chief Justice and Stuart, which was equally weird.
But anyway, I'm just saying...

Q. You were just saying what, "I was
hired to do a job" means in this paragraph. So, I
won't interrupt. I'll listen for your answer now,
but I want it in the context of both sentences. So,
go ahead.

A. I'm only giving you my reaction now,
because I don't even recall this email. I'm saying
I'm giving you my reaction now. I'm down there,
helping solve problems and involved in a lawsuit,
and they phone up and say, "Don't come back or
you're going to"...whatever. It's unbelievable to
me.

Q. Sir, can you answer my question?
What job were you hired to do as you're referring to
in these two sentences? I suggest to you the job
that you were hired to do was to move the fight out
of Barbados?

A. That was one of the things that I
was doing.

Q. You were hired to do.

A. Hired to start a lawsuit in Canada.

Q. To move the fight from Barbados to
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another jurisdiction. That was your mandate, right?

A. To start an action in Canada to deal
with the Kingsland Estate Limited mess, was one of
the things that I was doing. And the other things,
and I'm saying unbelievable.

Q. That's your entire answer?

A. I can go on, but I think the point
has been made over and over in court.

Q. Okay, I'm going to be another ten
minutes, so I'm going to take that time and then run
out of here. And what I want to do is just go
through your April 23rd affidavit a bit, starting at
paragraph 6. We've dealt with some of this. And
maybe this is for Maanit to ask.

A. Sorry, paragraph 6 you said-?

Q. Yes. At paragraph 6 you're talking
about moving the law firm claim against Miller
Thomson to Mr. Kramer. I just want to understand
the paragraph.

MR. KRAMER: I can help you there. The

costs issue relating to that motion is

still outstanding. There seems to be
agreement between the firm and Mr. McKenzie
that I should argue the costs on the June

7th... although I still don't have the
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file. But that's what that's referring to.

SILVER:

Q. Paragraph 8, the "we" that you
referred to is you and Crawford McKenzie McLean
Anderson & Duncan.

A. Correct.

Q. Paragraph 9 speaks to the motion to
get off the record. Why didn't you return that

before Justice Shaughnessy?

A. I didn't do it.
0. Well, you instructed Duncan to do
it. So, you're blaming Duncan for that? Duncan

should have realized that there was an order that
said all motions go before Shaughnessy?

A. I can say that there were...being
careful here about privilege, Mr. Dewart...as a
result of conversations with Mr. Dewart, I signed an
affidavit in his office and took it to my office.
And as a result of conversations with Mr. Dewart, a
motion was brought.

Q. So, Dewart advised you not to return
it before Shaughnessy?

A. I don't want to breach privilege.

But after I did the affidavit...
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Q. So, are you telling me that the
reason it wasn't returned before Shaughnessy was a
result of obtaining legal advice, without telling me
what the advice was?
A. I'm just being careful about
privilege here.
MR. KRAMER: Well, then don't say
anything about the advice you got, but he
wants to know if it was because of the
legal advice...it seems like it's sort of
the same thing you're asking. Well, 1is
there any issue about this? This is the
first that I've heard about an order
saying...is there some problem with the
order getting off the record?
MR. RANKING: Well, Justice Shaughnessy
was quite upset. But after he had been

nominated for Justice, this particular

motion...
MR. KRAMER: Went to another judge.
MR. RANKING: ...went to another judge.

And I don't want to overstate it. He was
surprised. I think the use of the word
"upset" might be overstating it.

MR. KRAMER: Can you provide an
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explanation for why that happened, other
than by disclosing legal advise that you
got from Mr. Dewart?

THE DEPONENT: I actually don't have a
recollection of participating after I swore
the affidavit and delivered to my office.
MR. KRAMER: Did you ask Ms. Duncan

about this? She's the one who brought the

motion.
MR. RANKING: I did.
MR. KRAMER: Did she tell you why or

help you out?

MR. SILVER: I think she said she did it
on the instructions of McKenzie.

MR. KRAMER: But did she say that
McKenzie told her to go speak to
Shaughnessy?

MR. RANKING: My recollection was that
she did not turn her mind to it. And I
think that her answer was that she did not
know that Justice Shaughnessy was seized of
all the interlocutory motions. So, I think
that, in fairness to Ms. Duncan, I think
her evidence was that she just brought the

motion in the ordinary course.
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MR. KRAMER: So, then it's presumably
nothing to do with Mr. Dewart.

MR. SILVER: Well, I know. That's why
I'm asking questions, requestioning and
getting confirmation whether it had
something to do with it or not. We keep

getting different stories.

3905. 0. Mr. McKenzie, I'm going to ask
again, do you know why the motion wasn't brought
before Justice Shaughnessy?

A. I have no knowledge.

3906. Q. Paragraph 41 of your
affidavit...sorry, I didn't hear your last answer.

3907. 0. You know, I don't have a
recollection of knowing that.

MR. KRAMER: Ms. Anderson tells me that
her notes say that Ms. Duncan said that she
didn't discuss with Mr. McKenzie whether to
bring it to Justice Shaughnessy or not.

3908. MR. SILVER: She just did that on her

own to another judge, not realizing...
MR. KRAMER: No, you indicated that...
3909. MR. SILVER: I thought that. I
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accept...

MR. KRAMER: No, I appreciate that, but
you said that you thought that Duncan said
she didn't bring it to Shaughnessy on
McKenzie's...

MR. SILVER: No, what I thought I said
was, and what I meant to say was, that
Duncan was just doing a job, bringing a
motion to get off the record, and she did
that on instructions from McKenzie.

MR. KRAMER: Well, apparently she also
said, according to Ms. Anderson's notes,

that she never spoke with McKenzie about

whether. ..
MR. SILVER: Go to one or the other.
MR. KRAMER: Yes.
SILVER:
0. Okay. I would like to move to

paragraph 41 of your affidavit. And again, we've
covered a lot of this. This is the complaint for
declaratory relief. But Mr. McKenzie, given the
cross—examination that we've conducted over the last
day and a half and the refreshing of your memory,

will you agree with me now that you were directly
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involved in the steps that led up to the filing of
this complaint for declaratory...and by that I mean,
you located Dribin, the money to retain him came
through your trust account, you were involved with
the drafting of the revocable trust, you were
present in the office or in vicinity on the day that
it was signed, and you were involved in sending him
$50,000 more at the beginning of '09. And I
suggest, although we don't have dockets for it, you
were involved in reviewing this complaint for
accuracy. You signed off on it before it was

finalized. Isn't all that true?

A. I disagree.

Q. What do you disagree with?

A. Well, I was trying to keep up with
your points there. I got to about number three and

thought, "You're okay so far", and then the rest

fell apart on me.

Q. So, you agree that you found Dribin?
A. I located...we went through that.

Q. You agree with that?

A. Well, we located a number of people

and Kathy Davis chose one. I don't recall, but I'm
saying that's more likely than...otherwise, I wasn't

directing anything.
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Q. And the retainer agreement was

settled through your office with Broad and Cassel?

A. I don't recall.
Q. You don't deny?
A. I don't recall the retainer

agreement or that I settled it.

Q. The initial retainer flowed through
your office from Mr. Allard?

A. Is that the $50,000 you're talking
about?

Q. No, the $50,000 was in February of
'09. I'm going back to January '07.

A. I don't recall exactly, but funds
flowed to Mr. Dribin's office.

0. Invoices were rendered by Dribin
that were paid through your office?

A. I think that's right, yes.

0. You had involvement in the wording
of the revocable trust?

A. I don't recall exactly.

Q. Well, we looked at your dockets.
You don't recall looking at your dockets, and you
confirming that that's what it was?

A. No.

Q. No? You don't recall that anymore?
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A. I don't recall, in other words, the
way you're putting it.
Q. You were there on March 5, 2007 when

the document was signed?

A. I think we went through this
already.

Q. I know. I'm trying to get to the
point where...you say you agreed with me for three

points and I'm trying to figure out when you stopped
agreeing with me. You agree with that?

A. I understand. I'm saying...if you
had said "You were peripherally involved in it all",
I would have said yes. That's the best of my
recollection. You seem to be saying I'm the centre
of the universe and the quarterback. I have to draw
a line somewhere around there.

Q. I didn't say that, I said you were
involved in finalizing the wording of the revocable
trust. That's neutral.

A. No, I'm just saying...we've been
through this.

Q. You were there on March 5th when it
got signed.

A. I already gave evidence on that.

Q. And you were in communication with



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3929.

3930.

3931.

3932.

3933.

3934.

K.W. McKenzie - 1093

Dribin from March '07 through to...to date?
A. I have been in communication with

Mr. Dribin regularly since I first met him.

0. Including to date?
A. Recently, yes.
Q. And I suggest to you that he sent

this complaint for declaratory relief, maybe he
drafted it, but you reviewed it before it was
finalized?

A. Well, it's reasonable to expect that
I reviewed it or took a look at it.

0. You did though, whether it's

reasonable to expect or not, you did.

A. I don't recall exactly, but it's
reasonable...

0. This is in the last couple of
months.

A. I understand.

0. So, we can presume on that basis

that you did review it and approve it before it was
finalized?

A. I say it's reasonable to say that I
reviewed 1it.

Q. And there were proceedings in Miami

in the last couple of weeks; you've been informed
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about those proceedings?

A. Yes.

0. By Dribin and/or Raymond?

A. Yes.

Q. You're getting emails from them with
information?

A. I get copies of court documents...

Q. What email address do you now use to

receive a copy of communication from Dribin or

Raymond?

A. Lawyerbil.

Q. Lawyerbil@rogers.com?

A. Right.

MR. RANKING: Lawyerbil@rogers.ca?
THE DEPONENT: Whatever.

MR. RANKING: Well, what is it?

THE DEPONENT: Does it matter?

MR. RANKING: Well, to be fair, Mr.

Silver's questions was quite specific and
Mr. McKenzie's answer is quite specific,
and I think it's wrong. I don't think it's
lawyerbil@rogers.com, I think it's
lawyerbil@rogers.ca. If I'm mistaken, then
I sincerely apologize.

THE DEPONENT: I'm betting it's .com,
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but I could be wrong.

MR. RANKING: Well, if I am wrong, I
stand corrected and I apologize. You are
correct, I stand corrected.

MR. SILVER: Just excuse me for one

second.

DISCUSSION OFF THE RECORD

SILVER:

Q. Dealing with paragraph 41 of your
affidavit.

A. Okay, we got it.

0. The first sentence,

"...My understanding from Mr. Best at all

times was that my firm accounts were paid

from and on account of Nelson Barbados..."
I guess now that we've conducted two days of
cross-examination, what that really means to say is
the money came from Allard and notionally loaned to
Nelson Barbados, and therefore paid from or on the
account of Nelson Barbados?

A. That sounds about right, yes.

Q. And you didn't get that

understanding from Best, you got that understanding
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from Allard and/or Best.
A. That sounds about right.
Q. And then it says,
"...I was vaguely aware that the ultimate
responsibility for the payment was that of
Kingsland..."
What does "vaguely aware" mean? You helped draft
the complaint by the time you swore this affidavit.

Nothing vague about it.

A. You want to ask me that?
0. Yes, I did.
A. That was code for saying that's what

you told me.

0. I told you that the ultimate
responsibility for the payment of my accounts lay
with my client?

A. You were going to settle up with
everybody any take care of it.

0. And that was because I told you that
the ultimate responsibility for the payment was...I
just can't help believe the nonsense that comes out
of your mouth. I mean, in a confidential settlement
discussion where we're talking about...well, you
know what, I can't even grace it.

A. Well, it wasn't, Mr. Silver, that's
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the point.

Q. So,

"...I was vaguely aware that the

responsibility for the payment was that of

Kingsland Estates Limited via an

indemnification in favour of Marjorie Knox

which the company had issued..."
You say that you were vaguely aware of all of that
because it was information that you got from me?

A. You gave me the first part. I
didn't catch on until I learned about the
indemnification agreement, why you had said that.

0. That is so false, but gets into
without-prejudice settlement discussions.

A. Well, we don't agree on that, that's
for sure.

Q. Yes, we don't. In any event, the
"vaguely aware" and the indemnification, am I right
that the indemnification in favour of Marjorie Knox
is contained at clause 4 of this attachment to the
complaint, in Exhibit B to the complaint? Have I
got that right? That's the indemnification that
you're talking about, clause 4 of Exhibit B?

MR. KRAMER: "As the residue of the

consideration", is that where we are?
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SILVER:

Q. Yes, that's the clause, the
complaint for a declaratory relief is predicated
upon in respect of the indemnification.

A. That's consistent with my
understanding. There may be more, because neither
of us know Miami law, but there's an indemnification
in there that they're relying on which led to an
order in the court down there, which you were
talking about yesterday.

Q. I get it. I totally understand
what's going on now. You think that the Miami court
is going to interpret this indemnification
provision?

A. There's an order. You can interpret
it, I can interpret it, but a Miami lawyer will
probably interpret it best.

Q. And the complaint for declaratory
relief also seeks relief in respect of production of
financial records.

A. Well, it says what it says. I'm not
a Miami...

Q. Are you aware, sir, that in every
year since 2005 when this deal closed, Marjorie Knox

received a notice of annual general meeting of
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shareholders with financial statements attached, at
which annual general meeting the financial
statements in question were approved?

A. Are we really going to do this
discovery here?

3954. Q. No, I'm going to get an answer to
that question.

A. I think there's a serious
disagreement from people that there were ever proper
audited statements, that the auditor even exists,
because the name can't be found. I mean, I could go
on. But this is not me giving evidence. And you

asked me, and I would prefer...

3955. Q. No, I just want you to answer my
question.
A. Well, I am.
MR. KRAMER: You're asking if he knows

if this all happened?

BY MR. SILVER:
3956. Q. Yes, are you aware that for every
year since the deal closed in 2005...
MR. KRAMER: 20057
3957. MR. SILVER: Yes, they tied it up in

seven years.
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MR. KRAMER: Okay.
MR. SILVER: That was before we got
involved.
SILVER:
0. The privy council rendered its

decision in July and the deal that was under attack
for seven or eight years in December of 2005.

A. Okay.

Q. And so, for every year after
December of 2005, are you aware that Marjorie Ilma
Knox received a notice of annual general meetings?

Are you aware of that?

A. I wasn't at any of these things,
SO...

0. I didn't ask that.

A. I'm just saying. I mean, I want to
be quite clear here. I know that I was not at a
meeting. I know...

0. I didn't ask if you were. Sir,

please, answer my question. Did I ask if you were
at a meeting?

A. No, you said am I aware...

Q. Are you aware, did Marjorie Knox

tell you, or anyone else, that for each year after



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3964.

3965.

3966.

3967.

K.W. McKenzie - 1101

December 2005 that she received from Kingsland a
notice of annual general meeting?

A. So, now you changed the question to
say did Marjorie Knox tell me this?

Q. No, I started with were you aware,
whether it's from her or any other source.

A. Well, I don't have a recollection of
the accuracy of what you're saying. I'm too far
away from it.

Q. So, you don't know whether in every

year since 2005 she received a notice of AGM?

A. I'm just saying...

0. No, you're not aware of that?

A. Wait, you just changed the word.
Let's not fool around here. I have not seen, I

haven't been at these meetings, and I have no
recollection of things. I've been told a lot of
things, as you have, Mr. Silver, and we discussed
these off the record, I suppose. But I'm saying
there are varying views between your side and this
is not to say...

Q. I'm not debating that with you. I'm
sure there are and there always will be. All I'm
asking you is if you are aware that for every year

since 2005 Marjorie Ilma Knox received a notice of
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AGM re Kingsland?

A. My awareness is...

0. You're either aware of it or you're
not.

A. My awareness, such as it is, which

is vague, 1is the opposite, yes.

Q. Are you aware, sir, and I take it I
know the answer to this, that attached to each of
those notices for the annual general meeting was an
audited financial statement for KEL? Are you aware
of that?

A. Well, since I gave you the answer on
the first one...

MR. KRAMER: The answer is the same.

SILVER:
Q. Are you aware that, except for '09,
but for '06, '07 and '08 Marjorie Knox sent a proxy

to the AGM?

MR. KRAMER: Sent in a signed proxy
form?
MR. SILVER: Well, I think that the

person shows up with the signed proxy form.
MR. KRAMER: So, the person is the

proxy. Are you aware of that?
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0. And that a combination of Joey Ward

and Alair Shepherd and I think John Knox attended

the AGMs as Marjorie Knox's proxy?

A. I have no direct knowledge of that.
MR. KRAMER: I'm struggling to deal with
the relevance of this line of questioning,
Mr. Silver.

THE DEPONENT: He's cross-examining for
the Miami case, is what he's doing. So,
it's irrelevant.

MR. KRAMER: It may or may not, but how
does this tie in with the claim against Mr.
McKenzie for costs?

MR. SILVER: Mr. Kramer, it ties in in
that...and I don't want to make speeches
and I'm out of time, but it ties in in that
the complaint for declaratory relief is
seen by my clients or some of my clients as
nothing more but part of a plan that Mr.
McKenzie developed and carried out for a
period of four or five years, starting from
the summer of 2005 and is no less a sham
than the Ontario action. And I hope to

convince Justice Shaughnessy that the
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limits of this man's conduct in respect of
this case, from beginning to the last
paragraph of the last affidavit that he's
filed, warrant the most significant award
of cost against him personally and his law
firm for the entire period.

MR. KRAMER: I get all of that. I was
just asking how any of that connects with
whether or not he knows that there were
financial statements...

MR. SILVER: If he knows that the
financial information that Marjorie Knox as
a shareholder is entitled to and she acted
on it by sending proxies to the meeting,
and that's all she's entitled to as a
shareholder, then he knows that this is as
big a sham as the Ontario action.

MR. KRAMER: Okay. I sort of see a
vague connection. But anyways, he says he
doesn't know.

MR. SILVER: Right. So, will you then
make inquiries please of Marjorie Ilma
Knox, John Knox, Jane Goddard and Kathy
Davis and have them advise us whether

they're aware of three things, that
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Marjorie...

MR. KRAMER: I can stop you now and say
no, because following your previous
explanation, it would only be Mr.
McKenzie's knowledge of it that might be
relevant, and he's already said he doesn't
have knowledge. So, even if you're...

MR. SILVER: Let me at least get the
request on, you can refuse it.

MR. KRAMER: Sure.

MR. SILVER: I would like you to inqgquire
of those four people and advise whether
they know that Marjorie Ilma Knox received
the notice of AGM for each of the years,
that appended to the AGM notice was the
audited financial statements for KEL, and
that proxies attended at the AGM on
Marjorie Knox's behalf on all occasions
except for the last year, and whether they
so advised Mr. McKenzie.

MR. KRAMER: Well, he's already told you
that they didn't so advise him, because he
doesn't know it. And as for their
knowledge of any of those things, it would

be all irrelevant to the claim against Mr.
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McKenzie.

3978. MR. SILVER: Well, I don't agree that

because he says it I have to accept his
answer. This is a cross-examination. I
don't believe him, let's say, or I'm
testing his answer.
MR. KRAMER: Fair enough, but I don't
think included in that cross-examination
requires us to go ask any person who you
dream up to find out...

3979. MR. SILVER: I haven't dreamt up anybody
but the four Knoxes that he's been in
regular contact with for five years.
Marjorie Ilma Knox, John Knox, Jane
Goddard, and Kathy Davis.

MR. KRAMER: Well, you have ways you can
get that information. I say he's not

obliged to get it for you.

3980. MR. SILVER: Okay, so you refused.
MR. KRAMER: Yes.
3981. MR. SILVER: Thank you. Subject to the

undertakings, those are my questions.

CONTINUED CROSS-EXAMINATION BY MR. RANKING

3982. Q. You know that you continue to be

/R
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under oath?

A. Yes, sir.

Q. I passed across to your counsel an
email that I sent to him by letter dated April 29
concerning your cross-examination, and you suggested
in answers to Mr. Silver's questions that my letter
had not been specific with respect to the request
which I made of you to bring your transcript or the
transcript of your cross-examination held February
3rd and 8th. I ask you to turn up my letter dated
April 29, which I've passed across, and read the
second paragraph, where I state and ask Mr. Kramer
to ask your client,

"...To bring with him all relevant

documents concerning his withdrawal from

the Crawford McKenzie firm, the box of

documents (containing several motion

records and some accounting records)

referred to in paragraph 7 of the

affidavit..."
And then I emphasized,

"...Mr. McKenzie's copy of the transcript

of his cross-examination held February 3

and 8, 2010, and the list of corrections he

began to prepare which is referred to in
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paragraph 14 of his affidavit..."
I take it that I read that correctly, Mr. McKenzie?
A. I wasn't following every word, but
it sounds like you got it right.
0. And I take it there's no issue that
this letter was sent and received by Mr. Kramer?
MR. KRAMER: No issue.
MR. RANKING: If we could mark it as the
next exhibit. And Exhibit 17 is not only
my letter but as well a notice of

examination.

EXHIBIT NO. 17: Letter from Mr. Ranking to Mr.

Kramer, along with a notice of

examination, dated April 29, 2010

BY MR. RANKING:

3986.

3987.

Q. And I take it that you would agree,
sir, if you look at the notice of examination, that
it requires you to bring with you the documents that
are referred to in my letter, correct?

A. Okay.

Q. And I take it as well that even
before I sent my letter, that you had received a

similar email from Ms. Zemel, or your counsel had,
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dated April 29, and sent at 11:44 a.m., correct?
A. No issue about receiving this.
MR. RANKING: All right, and we'll mark
that email from Ms. Zemel to Mr. Kramer

sent at 11:44 as Exhibit 18.

EXHIBIT NO. 18: Email from Ms. Zemel to Mr. Kramer,
dated April 29, 2010, sent at 11:44

a.m.

BY MR. RANKING:

3989.

3990.

Q. And I take it, sir, without
breaching any privilege of the communication between
your counsel and yourself, that you were aware of
the request that you bring with you your transcript
and the list of inaccuracies that you refer to in
paragraph 13 of your affidavit?

A. Yes, I'm aware that you wanted to
see them.

Q. Yes. And indeed, sir, that letter
and Ms. Zemel's email were sent on Thursday of last
week and you were cross-examined starting on Monday
of this week, and a further request was made of you
to bring those documents and we still don't have

them, correct?
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BY MR. RANKING:

3991.

3992.

MR. KRAMER: Well, you have the box.

THE DEPONENT: You have the box.

0. I'm talking about the transcript and
notes.

A. You don't have my copy of the

transcript, correct.
MR. KRAMER: Some of the things you
requested may or may not exist, but Mr.
McKenzie certainly gave evidence that he
has a file with...
MR. RANKING: No, I'm only concerned
about his copy of the transcript.
THE DEPONENT : Well, it's not here and I
tried to explain this morning the problem I

had. ..

BY MR. RANKING:

3993.

0. What I don't understand, Mr.
McKenzie, and this goes to submissions which I've
made to Justice Shaughnessy before concerning your
candour...and I want to give you an opportunity to
answer this and to be fair to you. I made a

specific request through your counsel that you bring
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these documents and I would like to give you an
opportunity to explain why you didn't do so. And
when I'm talking about "these documents", I'm
talking about your copy of the transcript of your
cross-examination, and the list that you say you
began to prepare of the alleged inaccuracies.

MR. KRAMER: I don't think he has ever

confirmed that there is a list. I think

his evidence was that the list just might

be just notes on the transcript.

BY MR. RANKING:

3994.

3995.

0. But leaving that aside, and I'l1l
come back to that in a moment, why is it, sir, that
you didn't bring at least the transcript?

A. Well, I confessed to an avalanche of
emails that I read quickly, that I in my mind
thought that Mr. Kramer has the transcript and he'll
bring it. And then when it became quite clear to me
that you wanted actually the one that I had in my
possession, I used my best efforts to get it here
and it ain't here yet.

Q. And in fact, you never spoke to
anyone at your office yesterday to get it to you

here today, did you, sir?
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A. I don't have an office.

Q. You didn't speak to your wife to get
it here today?

A. I spoke to my wife about the
silliness of me trying to drive all the way home and
get it and drive all the way back. And she said,
"It's not worth killing yourself over something that
you can do tomorrow."

Q. There's no reason that your wife
couldn't have put it in courier and got it to us,
sir?

A. I don't know if you could do that
from Orillia, from my house, and get it here this
morning.

Q. Do you have anything else to add to
your answer?

A. Well, the other thing is, I'm saying
I still have to have it gone over. I believe the
whole thing is privileged. I have to get my counsel
to look at it. So, it might not be here anyway,
but...

MR. KRAMER: Well, certainly the notes

that you were making in connection with the

discussion with Mr. Dewart, the privilege

would be waived. Maybe other notes that
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you made at other times or later.
THE DEPONENT: Well, I defer to you.
Anyways, I'm just saying I think it's going

to have to be copied.

BY MR. RANKING:

3999.

4000.

4001.

0. I'm less concerned at this point
with respect to what it says than I am with respect
to its nondisclosure, Mr. McKenzie. ©Now, let's just
turn to the other point that your counsel raised.
You say, and I'm going to quote here, in paragraph
14,

"...I began to prepare a list of

corrections..."
Do you see that?

A. Yes.

0. I take it that it's reasonable for
me to assume from that that you were talking about
an actual list that you began to prepare.

A. Yes.

Q. Now, have you produced that list to
Mr. Kramer?

A. Well, I'll say that I think my
recollection is it may have been provided to Mr.

Dewart, in a box at Mr. Dewart's that has to be gone
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through, and secondly, it's equally likely that it's
scribbled in the transcript.

0. I'm not asking whether it's typed or
scribbled. So, you prepared a list, and do you have
it in your possession?

A. I said I began to prepare a list.

Q. That's fine. But there is a hard
copy list? I'm not saying it's comprehensive, but
there is a list that you began to prepare, is that
fair?

A. That's what I said.

Q. Yes. So, can you tell me, sir,
today under oath, where is that list?

A. Well, I'm going to check and see if
it is incorporated on the transcript. And somebody
has to check in the box...

Q. Well, you said you began to prepare
a list. You didn't say you wrote notes on the
transcript. You told me just two seconds ago that
you began to prepare a list. I want to know, sir,
where is the 1list?

A. Well, let's expand...

Q. I don't need to expand anything. I
need an answer to my question. Where is the list

today, sir?
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A. It could be in the transcript, in
other words circling things, or it could be in the
file.

Q. No, I'm stopping you there. You
didn't say, in answer to my question, you began to
circle things. 1In answer to my question, based on
what you said in paragraph 14, you said that you
began to prepare a list. Now, my question is a very
simple one. Where is the list today?

A. My best recollection is the list is
scribblings or a notation within the transcript, but
I'm going to have to double check that.

Q. What do you mean it's scribbling
within the transcript?

A. Give me a piece of paper and maybe I
can demonstrate.

Q. I'm not going to start marking other
things in the exhibit. Can you explain it, because
this examination is being transcribed?

A. I pick up a pen when I have a
document in my hand, and then I might circle it and
go "?" beside something. That would be my version
of what a list looks like, or I might have gone,
"What the heck is this?" or, "Better talk to the

lawyer"...
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0. Do we need to go to Dictionary.com
and look at a definition of a "list"? 1Is that what
you're going to force me to do with my submissions
to Justice Shaughnessy on this cross-examination,
Mr. McKenzie? You understand what a list is. A
list is not making marginal notations. Marginal
notations or a question mark are marginal notations.
Look, I get frustrated with your answers because
they're not straight and you're not being straight
up with me. And I'm putting that on the record

right now. You said there was list.

A. I said I began to prepare a list.

Q. Right, and I'm asking where the
list...

A. Stop for a minute. Let's go over

the whole context since you're being pedantic...

Q. No, I'm not being pedantic.

A. Just hear my answer, which is I
began to prepare a list. As I recall, and let's
look at Exhibit A, when I get the stuff, I said to
Mr. Dewart, I will be able to complete the review
and I can add it to the corrections and
clarifications. So, I began to prepare a list which
could be as simple as writing something down, and

stopped, full tilt. So, I'm saying a list could
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be...I mean, since we're being pedantic. This is an
unfortunate conversation, but I'm saying, here, I'll
start a list. It's semantics. 1I'll get you what I
got, how about that?

Q. Well, no, that's not responsive to
my question. This has to do with candour and
honesty, Mr. McKenzie. You told me that you began
to prepare a list. ©Now, where do you say that list
is located?

A. I have a good idea. Do you want to
print out the dictionary meaning of "list"?

Q. I'll give it to your counsel. 1I'll

give it to your counsel afterwards.

A. No, do it now.
0. I don't have a computer here.
A. Wait a minute, you're taking me to

task, and I think this conversation is silly.
You're taking me to task on what the meaning of the
word "list" is and I have a feeling it's way broader
than you're suggesting, but I'm going to stop right
there. I'm not going to answer any more dquestions
about this.

0. You're not? That's convenient,
isn't it, Mr. McKenzie? That's very convenient.

Now, I'm going to ask the questions and you can
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provide the answers, and if you don't want to
provide the answers, then we'll deal with that in
front of Justice Shaughnessy. Where do you say you
prepared this list? Where do you say it is, today,
under oath?

A. I don't recall specifically where it
is.

Q. Do you say, sir, that it is on a
separate piece of paper, or do you now say that it

is embedded in the transcript?

A. I don't recall.

Q. You're going home today, sir?
A. Doubtful.

Q. Will you make arrangements to

courier your copy of the transcript to your counsel,

Mr. Kramer, today?

A. No.

0. Why not?

A. I don't think it's feasible.

Q. All right. When do you think it's

going to become feasible for you to do what I asked
you to do by letter dated April 29, addressed to
your counsel?

A. Given the million tasks I have, I

would say it will take, to be reasonable, a week.

/R
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Q. I just want it to be clear that I'm
making a request now, through your counsel, that you
obtain and provide to him your copy of the February
3rd and February 8th transcript of your
cross-examination as soon as possible, ideally by
tomorrow.

A. I will use my best efforts to get it
to my counsel by the end of next week.

Q. And I want the original provided to
Mr. Kramer, do you understand that?

A. I do.

Q. And I want to countenance you not to
make any changes to the transcript as it currently
exists, do you understand?

A. I won't.

0. And I would like your counsel in
turn to review it and to disclose to me the
transcript, however Mr. Kramer may feel required to
redact any entries that he may come to the view may
be privileged, if any.

MR. KRAMER: I'm hoping not to redact it

at all, but my problem is going to be if

Mr. McKenzie says, and I think he's already

said, that he made...whatever notations

that he may have made on it at the time

u/T
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that he was dealing with Mr. Dewart and
then if he made subsequent ones, is it

possible to distinguish which is which?

THE DEPONENT: It's been a running
exercise.
MR. KRAMER: I'm going to look at it and

we'll see. My hope is to give it to you
unredacted. But it may be unredacted, but
saying to you we can't tell which ones he

made at what time.

BY MR. RANKING:

4027.

4028.

MR. RANKING: Thank you.
Q. Now, let's just deal with that,
because I heard that evidence. That's not

consistent, I suggest, with that you swore under
oath. You say, sir, in paragraph 13, when you
later,

"...Received and reviewed the

transcript..."
Do you see that, sir?

A. I do.

0. I take it that statement was true
when it was made?

A. Yes.
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Q. It remains true today?
A. Yes.
Q. It doesn't talk about successive

reviews of the transcript. When did you review this

transcript?
A. I don't recall exactly.
MR. KRAMER: Presumably the date of the
email would be of some help. It looks like

on the 19th of February he was already

BY MR. RANKING:

4031.

4032.

4033.

4034.

reviewing it. So, it would have been by

that date.

THE DEPONENT : That's fair.

0. Did you review the entire
transcript?

A. I have.

Q. Did you review the entire transcript

when you first received it?

A. Doubtful.

Q. When do you say, upon your review of
the transcript, did you first notice an inaccuracy?

A. Within an hour of starting to read
it, perhaps.

0. What page would that be?
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A. I don't recall.

0. Give me an approximation.

A. I don't recall.

Q. Do you recall what the inaccuracy
was?

A. No.

Q. Did it give you concern, sir?

A. It did.

Q. Do you recall actually making a

notation on the transcript?

A. Yes. I don't recall, but that's
what I would have done. I usually do it with pen in
hand, with paper in hand.

Q. Now, you're indicating a transcript
and a piece of paper as well as the transcript?

A. Yes. Stacey Ball would have printed
it out when she got it and I would have got it
sooner or later from her and start reading it catch
as catch can, because it's a long document.

0. So, do I understand that you had the
transcript and you marked up the transcript? Is
that what your evidence is, sir?

A. Yes, I had paper transcript hand in
hand.

Q. Did you also have a list in addition
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to the transcript?

A. Didn't we already go through that?
I'm saying...

Q. I only go back to it, sir, because
when you gesticulate, you said you had the
transcript here, indicating one page, namely your
left hand, and you indicated with your right another
piece of paper.

A. No, no. 1I'll demonstrate. 1I've
probably doing this since I started law school. In
other words, write over here, write over here,
whatever.

0. So, what the witness is
demonstrating is circling a portion of the
transcript and making a notation on the opposite
page.

A. Possibly.

Q. Do you recall whether you were
reviewing a page-saver version of the transcript,
where there's four pages to a page, or were you
actually looking at an official transcript that
would be filed in court?

A. I don't know what a page-saver is.

MR. KRAMER: There are transcripts that

have four pages per single 8 and a half by
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11 piece of paper.

THE DEPONENT: No, no, I see what you
mean. I don't like those.

RANKING:
Q. And you found your first inaccuracy

within the hour and you tell me that it caused you
some concern, correct?

A. It did.

Q. And it caused you sufficient concern

that you say you raised the matter with Mr. Dewart.

A. I raised the matter with Mr. Dewart,
yes, I did.
Q. And I think you told me, sir, that

you didn't complete reviewing the transcript when
you first got it. You put it down?

A. Yes.

Q. How long did it take you before you
finished reviewing the transcript of the February
3rd and the 8th?

A. I can't recall.

Q. Do you recall how many inaccuracies
you first noted before you put the transcript down
the first time you were reviewing it?

A. I don't recall.
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0. Do you recall how many inaccuracies
you say you found in the transcript?

A. I don't recall.

Q. Do you recall whether there were
more than five or less than five?

A. Well, first time versus up to today
is my problem. But I'm just saying, at the
beginning, I probably found a handful in first

reading, because I only got through a certain number

of pages. You know how it goes...
0. What's a handful, sir?
A. Let's call it five.
0. And would that have been the

transcript from February 3rd?

A. I honestly don't know which one I
read first.

Q. Can you tell me what any of those
inaccuracies were? You don't recall?

A. I have a vague recollection about
something about emails being...it didn't come out
right or something like that.

Q. Well, what was it about the emails
that didn't come out right?

A. I can't recall, I'm just saying...

Q. How long was it before you completed
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your review of the transcripts of the 3rd and 8th of
February?

A. I don't really recall how long it
took me to go through it.

Q. How many inaccuracies do you say
that you determined existed through the entire two
days of cross-examination?

A. I can't recall.

Q. How long after you determined the
inaccuracies did you raise this matter with Mr.
Dewart?

A. The first inaccuracy or...I really
can't recall whether I contacted him right away
after one, like a spelling mistake or something, or
whether I hit something that was...and contacted
him.

Q. Did you send anything to Mr. Dewart
setting forth your concern with respect to these
inaccuracies?

MR. KRAMER: Sorry, did he send some

other document other than the email?

BY MR. RANKING:

Q. Yes.

A. Well, I don't recall.
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Q. Because I would like to take you to
an exhibit. 1Is the email that you sent to Mr.
Dewart, the email at the bottom of the first page of
Exhibit A.

MR. KRAMER: Well, it's to Stacey Ball,

copied to Sean Dewart.

BY MR. RANKING:

4063.

MR. RANKING: I stand corrected, that's
right.
Q. Is this the email that you say

expressed your concerns as to inaccuracies, Mr.
McKenzie? I see you're reading the email.

A. Well, it does...there is something
which came to my mind. You guys were talking about
a compendium, and you were equating documents and
everything, and I was going, "I don't think I've
ever seen it." And you guys were talking about it,
so I'm going, "Can I have a look at it?" as an
example, before the transcript is in the can, so to
speak or validated. I'm just saying these are
examples. To my recollection this is when I did it
February 19, email...I usually get up in the
morning, I might have written email the day before.

I often sleep on emails.
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Q. You go on in paragraph 13 to say
that you remembered certain things that you had not
recalled correctly. What items were those, Mr.
McKenzie?

A. Well, I don't recall.

0. You don't recall what it is you are
now telling us under oath was additional information
that came to your attention after the
cross-examination?

A. Well, I tried to make it clear that
there's a sequence of time periods in all of this.
Because information came to my knowledge, and
privilege is lifted and affidavits arrived. I'm
still not caught up. There's a whole box of
documents yet to go through. But as an example, you
will say something and you will say, "No", and then
it will come to you in a shower. It might have been
an email, so you want to go check, but I can't,
because I don't have the file, I'm not allowed to
see it...normally I would call my office, 1if I had
one, and say, "Just before I validate this
transcript, Stacey, could you see if there was an
email because I just had a glimmer that there might
be." That's how my memory works. You try to be as

accurate as you can...
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0. Mr. McKenzie, you swore under oath
that you determined there to be inaccuracies.

A. Yes.

Q. Number one, and that you determined
that there were other items that you had not
recalled correctly. So, two distinct areas where
there would be errors, correct?

A. All of the above.

0. Right. What I would like you to
tell me today is can you give me any details on
either of A, the inaccuracies, or B, the items which
you had not recalled correctly.

A. I can't recall right now. That's
why I will have to get the transcript and give it to
you. It's like when you were so sure of the .ca
instead of .com, and you looked it up, and you were
right or wrong. That's how I operate too.

0. The only difference is I didn't
swear an affidavit, and I'm not coming here to be
cross—-examined upon what you say were inaccuracies
and items that you didn't recall correctly.

A. Well, you wanted me to explain and I
was just using an example.

0. What I want you to do, rather than

explain it, I would rather you give me the details
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that you say you determined were inaccurate or for
which your memory was failing.

A. Yes. We're going to give you the
transcript once it's been reviewed by my counsel and
I think that will answer if you can read my writing.

Q. But you can't help me today?

A. We should do it the transcript way,
rather than me trying to recall stuff and then
reading the transcript and realizing that I forgot
something and start over again. My memory and a

billion documents...

0. I think we don't need an
overstatement. There may be a number of documents
here. I think a billion is an overstatement.

A. Anyway...

Q. 4,000 on a memory stick, not

identified, I understand. In any event, Mr.
McKenzie, you cannot provide any further particulars
today?

A. That's correct.

Q. Now, you also, I take it, identified
those inaccuracies and areas for which your recall
was not accurate before you reviewed the
undertakings, correct?

A. Let me refresh my memory.
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Q. The undertakings were delivered on
the Friday before the 22nd of February.

A. How would that relate to the 19th?
Maybe the same day?

0. I believe it is the same day.

A. The undertakings were really Stacey
did her usual good job and went through the
transcript and found them all, because that's what
she does way better than I do and wrote that chart,
there's a chart some place.

Q. Yes.

A. She identifies the undertakings and
then between her and I, we go find documents, we go
find as best we can the answers.

Q. And you never saw fit to identify
any of the inaccuracies or deal with that in the
answers to undertakings or matters taken under
advisement?

A. Well, based upon legal advice...it's
a different topic. The undertakings had to be
answered by a certain date. And we did that to the
best of our ability. And the rest of it went on
hold here.

Q. You go on...just changing topics,

earlier on in paragraph 9 of your affidavit, you
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deal with the motion to remove your former firm as
solicitor of record. And you sign an affidavit in
support of that motion, correct?

A. I did.

Q. And you're aware that the order is
dated September 15, 2009 by Justice Eberhard?

A. I'm not going to argue...okay.

0. And it requires service upon Nelson

Barbados' post office box in Kingston, Ontario,

correct?
MR. KRAMER: This is mine.
MR. RANKING: Yes.
THE DEPONENT: It says the plaintiff may

be served with documents, yes.

BY MR. RANKING:

4083.

4084.

0. And I take it that address was set
forth in your affidavit, sir, in support of the
motion?

A. I would have to take the affidavit,
but it makes sense.

Q. And I take it you obtained that
address from Mr. Best?

A. You asked me these exact same

questions, so let's go look at tab 13 to make sure I
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don't shoot myself in the foot by relying on my

memory,

4085.

BY MR. RANKING:

as I have been doing sometimes.

MR. KRAMER: We don't have that
affidavit. You could have gotten it from
the court file, but it's not in the record?
MR. RANKING: I think in fairness, Mr.
Kramer, I did ask for it from Mr. Dewart,
but I think I may have it in my file. I'm
not sure it's in the compendium.

MR. KRAMER: But the question is, in the
affidavit, which is actually not identified
but presumably Mr. McKenzie says is his, he
would have given the address, and you want
to know if that's on information or belief

from Best?

4086. Q. Right.

A. Well, I would have to check the
affidavit to refresh my memory and if you want...I
thought I had sort of an index, because I thought
you might bring up some things that I recall in the
last transcript I gave you.

4087. Q. What transcript are you referring

to?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4088.

K.W. McKenzie - 1134

A. The ones that we were just talking
about. I recall that you asked me these questions.

Q. I don't need you to look through
your handwritten notes. I'm just asking you a
question. I take it, sir, that you obtained the
information that was set forth in your affidavit as
to the address for service for Mr. Best.

A. Well, I'm going to say that I don't
want to get into a situation where I am called
giving a false answer, because I know it's in the
affidavit and it's not here. I think you asked me
this question already, but it makes sense that he
gave me the address. But I don't want to get into
what I did with Mr. Silver, it's false, and I'm
going...for crying out loud, guys.

MR. KRAMER: Actually, it's almost the

identical question, I'm looking at page 65.

You ask Mr. McKenzie,

"...I take it he provided you or someone

within your firm with the address on

Princess Street for the purpose of bringing

you to get the order removing your firm as

solicitor of record for Nelson Barbados..."

Guess what he says?

"...Can you show me the order?"
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MR. RANKING: And now I have shown him
the order.

MR. KRAMER: Well, actually you asked
him,

"...Did you discuss the address in Kingston
with Best or not?..."
Answer:

"...Dbid I? No..."

THE DEPONENT: There you go.

BY MR. RANKING:

4090.

40091.

Q. So, where in fact did you get the
address from, Mr. McKenzie?

A. Well, that's why you better give me
the affidavit, because that could be one where I
went, "What the heck?"

Q. The reason I'm going back here is,
you may laugh at this, but I find this to be pretty
serious. Your firm was a solicitor of record for a
case that was brought for $500 million US. What we
then find is prevarication and delay. When we
finally get an order removing your firm as counsel
of record, we're in fact given a post office box in
Kingston. And when I finally get an order ordering

the UPS box, the post office box to disclose the
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post office boxes, that post office box was open two
weeks prior to that order being taken out. Did you
have a discussion with Mr. Best that in fact that
post office box had only been opened up for the
purposes of that order, removing your firm as
solicitors of record?

A. Well, to start with your first

statement, I don't think this is funny at all.

0. Good.

A. Okay, then let's stop right there.

Q. You were the one smiling, sir, not
me. So, let's just get on with the question.

A. You know what, I'm grimacing, not

anything you're doing...

Q. Did you have any discussion...

A. Excuse me, I'm just saying now, I'm
going to go read the transcript.

Q. I'm going to ask my question. I'm
not asking you to read the transcript. Did you have
any discussion with Mr. Best concerning using the
post office box for the order of removing your firm
as solicitors of record?

A. My recollection hasn't improved.

Q. So, you can't recall?

A. I cannot recall, but I will say to
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you that it makes sense that somehow it came to my
attention. That's what I'm saying, whether through
my office or something...but I'm saying I'm going to
try...

Q. You'll let me know?

MR. KRAMER: So, you want an undertaking

for him to try to figure out he got that

information of the Princess Street address?

BY MR. RANKING:

4100.

MR. RANKING: Yes.

MR. KRAMER: So, you'll make inquiries
of people...

THE DEPONENT : Best efforts.

MR. RANKING: All right.

Q. Now, if I could ask you to turn up

Ms. Duncan's affidavit. Mr. Silver asked you
certain questions with respect to the accounts at
Exhibit K, and I'm not going to go over entries that
he has examined you on, but there are entries that
he didn't ask you questions on. And I may be able
to do this relatively quickly or not, depending on
your answers. But the first account I would like to
take you to is the account of December 6, 2005.

MR. KRAMER: Okay, we've got it.

U/T
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BY MR. RANKING:

4101.

4102.

4103.

4104.

4105.

4106.

Q. Now, there are various entries with
respect to your meeting with Alair Shepherd and
attending in court in Barbados, commencing in or
about November '0O5 and proceeding through to '06. I
take it you agree with that?

A. Meeting with Alair Shepherd, I did
meet with him.

Q. Mr. Shepherd was acting for the Knox
family in the Barbados litigation, correct?

A. I don't know that the whole family

was involved, but...

Q. He was acting for Marjorie Knox?

A. Yes, he acted for Marjorie Knox.

0. And he acted for John Knox?

A. I'm not quite sure of all the
details.

Q. Certainly he acted for Marjorie Knox

in the Barbados litigation, correct?

A. Yes, I saw him argue something in
court on behalf of Marjorie Knox.

Q. And I take it that you will agree,
sir, that you were assisting him with respect to the
Barbados litigation, correct?

A. Observing?
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0. First of all, in November 7 of '05,
you were in fact inquiring of the Law Society of
Upper Canada with respect to actually being able to

appear in the Barbados courts, correct?

A. As counsel?

Q. Correct.

A. Yes.

Q. And throughout November and December

of 2005, you were in constant communication with Mr.
Shepherd's office concerning the derivative action
that was to be brought in Barbados, correct?

A. I'll admit that I was involved with

Mr. Shepherd...sorry, what dates was that?

0. In November of 2005.
A. Okay, show me that.
0. And if I can take you to November

22, 2005, the top of page 5, you were in fact
reviewing documents from Mr. Knox and Mr. Shepherd
and drafting the claim, do you see that?

A. That's what it says, yes.

Q. And I'm going to suggest to you,
sir, that that was a derivative action that was
ultimately commenced under suit number 2141 in 2006.

A. I don't recall.

Q. And in connection with that lawsuit,
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you were also assisting with respect to research,
isn't that fair?

A. Do you want to know if I was doing
research, legal research?

0. You were assisting Alair Shepherd
with respect to research.

A. I think I supplied him with some
opinions from time to time.

Q. Right. And that particular action,
sir, was an action which included the
PricewaterhouseCoopers firm, correct?

A. Well, you'll have to show me the
documents.

Q. Well, I don't have them here, but I
can tell you I'm reading from my factum and if you
want to go back and look at it, I'll refer you to
paragraph 30 (b), which is actually a quotation from
Justice Shaughnessy's reasons that speak of the
action that was commenced against, among others,
PricewaterhouseCoopers East Caribbean firm.

A. I'1ll defer to the pleadings because
I don't think that firm exists.

Q. We'll go to that if and when I need
to, but I can assure you, sir, that I'm not doing

this for free. So, if they don't exist, they seem
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to be making money out of thin air and paying legal
fees.

A. Well, I was under the impression you
were acting for the insurer, but I may be wrong.

Q. Well, you may well be wrong. Let me
take you to August 15, 2006, because it seems that

it assists taking you to documents to refresh your

recollection.
MR. KRAMER: August 157
MR. RANKING: 2006, 1s a docket entry

which is attached to an account dated
August 23, 2006.

MR. KRAMER: Calls with Alair, research,
emails to and from?

MR. RANKING: Yes.

BY MR. RANKING:

4121.

4122.

Q. Do you see that, sir? That's your
entry, "Calls with Alair, research, emails to and
from Jane Goddard and JK."

A. That's the entry in my name, yes.

Q. Right. And then if you go down to
August 16, your entry 1is "Call with PA", which is
Peter Allard, "and APS". Do you see that? Who is

APS?
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A. I don't recall, but it's likely Mr.
Shepherd.

Q. "Re court proceedings today." Do
you see that?

A. I see it.

Q. And I take it, sir, that what you
were doing was you were assisting with those court
proceedings.

A. Observing would be a better...I
mean, when I went to court, I was a spectator.

Q. Well, I think you're going to be
more than that. Can I ask you to turn to the next

account under August 27, 20067

A. The next one I have is September 25,
'06.

0. Right, it's within that account.

A. Sorry, the entry of August 277

Q. Yes.

A. Okay.

Q. Do you see, "Redrafting AW
affidavit". Who is AW?

A. I don't recall, but it might be Alex

Wright who is mentioned in the paragraph previously.
It could be.

Q. And I take it, sir...who is Alex
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Wright?

A. I don't recall.

Q. But in any event, I take it that he
filed an affidavit in the Barbados proceedings?

A. Have you got it here? I don't
recall off the top of my head.

Q. I take it that that's a reasonable
inference. You don't have any reason to believe he
didn't do that?

A. I don't recall.

0. And you redrafted that affidavit
after considering the submissions by Alair Shepherd,
correct?

A. That's what it says. I don't
recall.

Q. And in fact, it goes on to say that
you were redrafting, reviewing and updating the
submissions of Mr. Alair Shepherd, correct?

A. Sorry, it says "and update
submissions"...anyway, I don't recall. It doesn't
say Alair Shepherd or...

Q. No, but you're not going to suggest
to me that that sentence isn't modified by the
proceding sentence. When you're considering the

submissions by Alair Shepherd, isn't it fair for me
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to assume, sir, the next line, when you go on to say
"redrafting, reviewing and updating submissions"

that those are the submissions of Mr. Shepherd?

A. I don't recall.
Q. Isn't it fair for me to make that
assumption, sir? These are your dockets. You tell

me whether it's fair for me to make that assumption
based on how you prepare your dockets?

A. I don't recall.

Q. Is it fair for me to make that

assumption, sir? I didn't ask if you recalled or

not?

A. Is it fair for you to make an
assumption?

0. To make the assumption I did based

on how you make your docket entries.

A. I'm sorry to laugh, I'm just saying
it's an interesting choice of words. You can make
whatever assumption you want, but since I can't
recall, I can't support or deny it, can I?

Q. I'm asking you how you do your
dockets and whether it is fair for me to assume that
a second sentence in a document is going to be
qualified by the first sentence. That is what I'm

asking. 1It's a yes or no answer.
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A. I stated no. Sometimes I've seen
dockets in here that have five jobs in there, five
words, and on completely separate files.

0. Let's look at this docket. All
right. I'm going to quote for the record,

"...Redrafting AW affidavit after

considering submissions by AS. Redrafting,

review, and update submissions..."
Is it fair for me to assume that you were
redrafting, reviewing and updating the submissions
of Alair Shepherd?

A. I don't recall, so I think it's
probably not fair for you to rely on my evidence to
make assumptions.

0. That is not responsive to the
question, but I will move on. If you look at August
29, sir, I take it that you will agree that on that
day you were researching matters for Alair Shepherd

in connection with the Barbados lawsuit, correct?

A. Sorry, what date are we on?

0. August 29, 2006.

A. That's what it says.

Q. And you have no reason that that's
accurate?

A, That I did research for Alair?
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Q. Yes.

A. I can say that I have a recollection
that I did do research on occasion for Mr. Shepherd,
so it's reasonable to assume that I did it on that
day.

0. And that was with respect to the
matters that he was pursuing in the Barbados courts,
correct?

A. Sometimes, yes.

Q. And you wouldn't be doing legal
research for other matters, would you?

A. I sometimes gave him case law and
research with respect to cases that had nothing to

do with any of the things we're talking about, yes.

0. What subject matter would that be?
A. Whatever came up.

Q. Dealing with Kingsland Estates?

A. No, no, I'm just saying he has a

busy litigation practice, and we would talk
sometimes and he would say...and I would say, "You
know there's a case on that. Give me 20 minutes."
And, "Excuse me for a second". "Quid pro quo, you
give me one." So, I'm saying that's a possibility.
More likely docketed it was to do with Kingsland

matters, so that's fair too.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4148.

4149.

4150.

4151.

4152.

K.W. McKenzie - 1147

0. And I take it that we know that Mr.
Allard was paying Mr. Shepherd through your firm?

A. We were paying bills of Mr. Shepherd
and getting the money from the way we've been

talking about it for three days.

0. Right, from Mr. Allard.

A. Well, generally speaking, that's
correct.

Q. And just again, to put the extent of

your involvement into context, every account I look
at shows you helping Mr. Alair Shepherd. Isn't that
fair, sir?

A. I discussed things with him and gave

him research...

0. You did more than research though.
A. And watched him in court.
0. You did more than that. Let's me

take you to the next account, the account of October
20, 2006. And I want it to be clear, I've offered
you an opportunity to answer these questions and you
don't answer them in a forthright manner until I put
the docket entry to you, sir. So, I'm going to put
another one to you. Take a look at September 26th.
This is your docket, is it not, sir, and I quote,

"...Review three new affidavits and emails
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from AS, JK..."
Do you see that?

A. I do.

0. I take it those are emails from
Alair Shepherd and John Knox, correct?

A. As is Alair Shepherd and JK, John
Knox, you're right.

Q. And you were renewing three new
affidavits in the context of the Barbados
litigation, correct?

A. It's likely that's what they were.

0. And after you reviewed those
materials in Toronto, sir, if I take you to the next
docket entry, on the 27th you then flew to Barbados
and you prepared a memo for Mr. Alair Shepherd,
correct?

A. Fair.

Q. And on the following day, sir, on
the 28th, if you turn the page, you then prepared
and attended in court with him, correct, sir? And
the matter is adjourned on the 28th. But I take it
you were in court with Mr. Shepherd that day?

A. I don't recall, but as I said, I
often went and observed him arguing these cases,

yes.
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Q. And then if you go the 29th, you
then attended with him again the following day,
isn't that correct?

A. Same answer.

Q. And again, sir, if we turn to the
11th of October, yet again you're preparing and
attending court in Barbados, correct?

A. Same answer.

Q. And all the various matters that
form the subject matter of that claim also formed
the subject matter of the claim that was stayed by
Justice Shaughnessy, correct?

A. No. I don't recall it that way.

Q. Well, Justice Shaughnessy's reasons
make it pretty apparent that he takes issue with
that evidence which you've Jjust given. We're
talking about derivative action concerning Kingsland
Estates. Isn't that accurate, sir? That was the
derivative action in Barbados.

A. I don't recall that this statement
of claim in Canada was a derivative action, but I
could be wrong. I would like to check it before
I...

Q. It wasn't a derivative action, but

it was an action concerning all of the issues
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governing...

A. I don't think the parties were the
same either, were they?

Q. No, but the underlying issues were,
the substratum of the lawsuit was. You were quite
careful to assert a distinct cause of action, but
the underlying factual matrix upon which that cause
of action was based was identical to the causes of
action that were asserted in Barbados, for which you
were conducting researching, and having accounts
sent to you and having them paid, and attending in
court with Mr. Shepherd?

A. I don't agree with that summary.

Not the way that I recall it.

Q. If I can take you back, sir, to the
account dated January 20, 2006. The reference at
January 5, 2006 is a call from PA, who I take it to
be Peter Allard, to discuss RC. Who is RC? 1Is that

Richard Cox? Do you know of any other RC?

A. I don't recall.

Q. And it goes on, "And Graeme Hall
angle". What was the Graeme Hall angle?

A. I don't recall what we were talking

about. We've gone through what Graeme Hall is.

Q. Was this to do with the allegation
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with respect to Mr. Heaslet being terminated?

A. I think you're missing
circumstances, unless I'm missing something.

Q. Well, you tell me what the Graeme
Hall angle was.

A. I don't recall. I've already said

Graeme Hall was...

0. How 1s Graeme Hall involved in the
litigation?
A. It wasn't. Well, except for the

meeting that was reported to me where Chief Justice
David Simmons rounded up Heaslet and said, "You're
not going to get the national park", something like
that, "if you don't drop the lawsuit or if you fight
with us."

0. If I can take you to the account
dated October 20, 2006. The entry at October 1,
2006 is "research re accounting standards". Do you

see that?

A. I see it.
Q. That was work that you did, sir?
A. I don't recall, but I do recall that

I was interested in accounting standards over that
period of time.

0. And the reason for that was because
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of your interest in asserting a claim against
PricewaterhouseCoopers, correct?

A. Yes, accounting standards certainly
are, or a breach of accounting standards are a cause
of action against an auditor, that's for sure.

0. Well, I'm not sure I follow that at
all, but in any event, you were looking at
accounting standards because of your interest in
asserting a cause of action against

PricewaterhouseCoopers.

A. Well, they're related.
Q. Right. I take it in your entry on
October 6...it says, "Review letter re audit". What

did that refer to, sir?

A. I don't recall.

0. And I take it that was with respect
to the audit by PricewaterhouseCoopers of Kingsland?

A. I said I don't recall.

0. You wouldn't have been looking at
any other audits, would you, in the context of the
subject matter of this action?

A. Well, it says that I'm looking at a
letter re an audit. $So, I'm saying I don't recall
what that entry means.

Q. What I'm asking wasn't about that
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entry. Are you aware of any other accounting firm
providing an audit opinion with respect to any
company that is the subject matter to this action,
other than Kingsland?

A. Sorry, I lost you.

0. Well, just help me. If I'm
misguided, sir, in any of these entries with respect
to accounting standards and auditing standards and
reviewing audit letters doesn't have to do with
PricewaterhouseCoopers, tell me that.

A. Whatever firm we were looking at, in
other words, these variations on the name
PricewaterhouseCoopers...you're familiar with all
that from the cross-examination and the fact that we
can't find some of them. We were looking at, over
time, auditing standards, accounting standards as
they applied to various countries. And I could go
on, but I think we're saying the same thing, aren't
we.

Q. I think we are, and you were looking
at that in order to try to formulate a claim against
PricewaterhouseCoopers?

A. Well, I did research and there was a
substantial claim against...to be proven, I should

say, against PricewaterhouseCoopers.
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Q. And I take it your concern was with
respect to the audit work that
PricewaterhouseCoopers had performed for Kingsland.

A. Well, that's one of the things that
I was focusing on. I mean, Kingsland itself was the
company that was the target or whatever you call it,
audit subject.

Q. So, what you were doing in these
dockets and the work that you were performing, was
that you were looking at auditing standards in order
to try to put a case together and cause of action
against PricewaterhouseCoopers.

A. Put a case together may be the wrong
thing. I mean, I could go all afternoon, but I'm
just saying, first thing you do when you look at an
audit, you have to decide...there's various auditing
standards in the world, so you don't know what
standards have been applied, and as you know, that
makes different looking sets of statements. And in
that period of '06, as I said before, litigation was
the least desirable way of making money for
everybody. There's a lot of discussion going on,
but I'm still not quite clear what the standards,
which audit standards are used in Barbados.

Q. When you were looking and doing this
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research on auditing standards, did you have any
factual basis to complain with respect to the work
that PwC had conducted concerning the audit of
Kingsland?

A. Well, here you go with almost
defying the order you insisted on getting...

Q. Would you just answer the question,
sir?

A. Excuse me, I'm going to object, but
I'll tell you why...

Q. Did you have any factual basis to
take issue with the auditing work that
PricewaterhouseCoopers had conducted for Kingsland?

A. I had evidence and, say today, I
could prove the case in my opinion against whoever

your party is, because that's part of the problem...

BY MR. RANKING:

Q. That's not part of anybody's
problem.

A. Well, they don't seem to exist.

MR. KRAMER: Well, he says he has

evidence.

Q. What's the evidence you have?

A. I'm not going to go there.
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Q. Well, I'm asking you to go there.
You say you have evidence. I'm entitled to know
what it is.

A. There's an order that says you can't
ask me that, and you got it.

Q. No, we're past that, sir.

MR. KRAMER: But can you just generally

describe for him what the evidence was?

THE DEPONENT: I would have to, again,

get the file out and go through it all.

BY MR. RANKING:

4187.

4188.

4189.

Q. Let me take you to October 17, 2006.
A. Yes.
Q. That's your entry. It's,

"...Calls looking for PwC critic..."
Do you see that?

A. I see 1it.

Q. What I'm going to suggest to you
that entry relates to is you are looking for someone
who will criticize an audit prepared by PwC, isn't
that fair?

A. I was looking for experts and
various accounting standards that could assist in

analysing, criticizing, up, down, whatever experts
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do, yes.

Q. Right, in order to put a case
together against PricewaterhouseCoopers? I can take
you to the next one, "Searching for audit expert",
October 18.

A. Listen, my job is to assess evidence
and give opinions to people as to whether there is
evidence to substantially prove a case or not. I
think that's what my function is. So, that's what I
was doing in this period. I don't remember that one
entry.

Q. You were looking for experts that
could criticize PwC, isn't that fair, sir?

A. Yes, take a critical look at the
audit, the standards that were applied, whatever
quality things that auditors do, definitely.

0. You continue that on October 19,
correct, sir?

A. I don't remember the exact days, but
it was a job, part of the function that I had to
undertake in order to give opinions.

Q. And this work that you were doing to
try to find a critic for PwC, was that in connection
with the Barbados litigation or the Ontario

litigation?
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A. I don't think it was that focused at
the time.
4194. Q. Did you ever find an expert?
A. I got opinions that satisfied me
that I could prove cases. I don't know if we got to

the point of actually getting written reports or
that kind of thing.
4195. Q. Who gave you that opinion?
A. I don't really recall, but more than

one opinion.

4196. Q. Will you produce those opinions?
A. No. /R
4197. 0. We've also established that work was

done by NIS. You'll recall that being Mr. Best's
company?

MR. KRAMER: That's Exhibit G is 1it?

BY MR. RANKING:
4198. 0. And I don't think I ever got an
answer to the actual work that Mr. Best was doing.
Can you help me with respect to the actual work that
Mr. Best was doing?
MR. KRAMER: Well, there was a lot of
detail in the documents, not so much in the

accounts, but in the backup. Is that a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4199.

K.W. McKenzie - 1159

good starting place?

MR. RANKING: Well, I would just like
Mr. McKenzie to tell me generally speaking
what was he doing.

THE DEPONENT: You're the third person

to ask me that in the last three days.

BY MR. RANKING:

4200.

4201.

4202.

Q. Maybe I'll get an answer.

A. I'll ignore the sarcasm and try to
review what I think I said the first day. Carter
conflict was part of the evidence against your
client, you know all about that. 1It's in the
transcript, by the way. NIS or Nathan did all sorts
of research projects to protect websites...

0. You're reading from some notes, sir?

A. Well, my notes from the first day
when Mr. Roman asked me this, and I think I expanded
on it with Mr. Silver. I just didn't want to get
into one of these things where I don't remember what
I said. Go ahead. I'm just saying he did a lot of
different Jjobs.

Q. And I take it for which he rendered
these invoices that are marked as Exhibit G,

correct?
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A. Correct.

Q. And I take it that you don't take
issue with the docket entries of Mr. Best as
attached to these invoices?

A. I wouldn't take issue with
what...no, it's what they are.

Q. Right. I'm just going to take you
to the document...I'll just do this, because Mr.
Silver had taken you to the same documents, so we'll
try to shorten this in terms of a compendium. We'll
put one document there. Mr. Silver had taken you to
the account dated November 19, 2007. If I can just
open up the docket entry, being the second page to

that invoice on the first page of the docket.

BY MR. RANKING:

4205.

MR. KRAMER: Okay, we got it. You
wanted the backup documents. Okay, we're
there.

Q. So, 1f I look at that, I look at

page 1 of the backup docket starting October 18,
2007 at 9:30. When I see an entry called BMC, 18
minutes at 10:07, I take it that BMC is Bill
McKenzie, correct?

A. Yes.
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Q. And I take it that Mr. Best would
call you on your cellphone?

A. I think, again, I don't want to...to
the best of my recollection, we communicated by
Skype as a way of a phone...

Q. But even on Skype you're talking
back and forth, right?

A. Yes. A "call" would be a
communications where we're actually voice with each
other, is that a fair way to do it?

Q. Right. And so if we just look at
this page, I see 11 telephone calls...

A. On one day?

0. No, between October 18 and October
22nd, correct?

A. So, it's one a day...

0. Well, no it's more than one a day.
That's only a four day period and it's 11 calls.
Even my rudimentary mathematics, for which I make no
apologies because I went into law, indicates that
there was more than one a day.

A. All right.

Q. And if we look at other accounts,
likewise there are numerous calls that you had with

Mr. Best and that Mr. Best has with you?
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A. That's correct.

Q. And I raise that with you, sir,
because when I cross-examined you on the 3rd and 8th
of February, I asked you how you communicated with
Mr. Best and you said that you never spoke with him.

Do you remember that?

A. What?

Q. You said you never called him.

MR. KRAMER: Do you have a reference for
that?

THE DEPONENT: No, I'm not going to

quibble with you. My recollection, today,
looking at the whole thing, whatever
correction I make to the transcript by
saying the wrong thing we talked often. I
mean, it was on a bunch of projects. Once

a day sounds about right. And we met...

BY MR. RANKING:

4214.

Q. So, your evidence today is that you
spoke with Mr. Best often, in your evidence,
approximately once a day?

A. Well, I'm saying, maybe I'll refresh
my memory even more when I read every document in

the box, but I'm saying we communicated often.
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Q. And I take it that that occurred...

A. I can't believe I said I never spoke
with him. I'll correct that answer right now.

0. That would have been inaccurate?

A. Well, I'm just going to take that
under advisement.

Q. Because we know that he is referred
to constantly in the dockets as Nathan, correct?

A. Nathan in the context of this file,
BMC 543, which is sort of the code name for what
investigative work he was doing.

0. And is the investigative work he was
doing reflected through the invoices of NIS?

A. Correct.

0. But whenever I see the code name
"Nathan", I take it that I can put Donald Best's
name in for Nathan?

A. Yes, in the context of the work that
he was doing.

Q. And when you indicated that you
spoke to Mr. Best regularly, on average once a day,
that's in the period throughout the currency of the
Nelson Barbados litigation?

A. Well, it is what it is, but the

investigative role under this file...we communicated
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often enough to keep things going.

Q. And I don't think I need to ask this
question, but I take it that you'll agree with me
that when it came to giving instructions with
respect to the action in Nelson Barbados, the
instructions were coming from Peter Allard, not from
Donald Best?

A. No, and that's where I'm trying to
sort of draw a line here, which is...the action,
which goes in fits and starts, was, in my mind, a
separate function where I would communicate with Mr.
Best and Peter Allard and sort of be in a communal
decision making process.

Q. But the decision making process on
the Nelson Barbados action that was stayed Justice
Shaughnessy, you may have discussed matters with Mr.
Best as a courtesy, but the individual who was
paying the piper was Peter Allard and that was the
individual who was giving you instructions.

A. No, that's not accurate. This talk
about separate but equal...I didn't do anything that
both of them didn't agree with obviously. The
plaintiff has to be in sync.

Q. Accepting that evidence, the reason

for that was because of the documents having been
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marked as Exhibit C with respect to the interest
that both Mr. Best and Mr. Allard had in the outcome
of the litigation, isn't that fair?

A. Well, as I said, they both were
interested in it, except for a few fights and
disagreements, which I had to smooth over. There
was a consensus as to the steps that were taken in
the action, as opposed to the investigation.

Q. And I take it that is as a
consequence of the agreements that have been marked
as Exhibits Cl through C6, correct? Those are the
documents upon which Mr. Silver examined.

A. They were mutually interested even
before we actually decided to pull the trigger on
the litigation, they were mutually interested in
making some money and getting this done. I mean,
that was genesis, perhaps, of the thing.

Q. I take it that Mr. Best didn't pay
any of the accounts of Crawford McKenzie?

A. Again...

MR. KRAMER: I think that's been

examined on quite at length.

THE DEPONENT: I don't have a

recollection, but...

MR. RANKING: Fair enough. It was
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really the negative...the positive is being
examined. I take your point.
THE DEPONENT: Well, you know, it's that

balance sheet versus credit for...

BY MR. RANKING:

4227.

4228.

4229.

Q. Now, in addition to your good friend
Mr. Best rendering services to Nelson Barbados, I
take it that you have a daughter named Jenny
McKenzie?

A. I didn't agree that Mr. Best was my
good friend. I think we've been through that, but I
do have a daughter...

0. Well, Ms. Duncan certainly did.

A. That's an interesting viewpoint, but
anyway, I do have a daughter, Jenny McKenzie, sure.
Just finished her first year law school, by the way,
so we'll have another lawyer in the pack.

Q. Good for her, and I say that quite
genuinely. But leaving aside her prospective of
career in law, dealing with her career as of July
2006, she was rendering services to the 543 account
through an entity called "JEM Consulting Agency".
What does JEM stand for?

A. I think those are her initials.
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4230. Q. What is her middle name?
A. Don't tell I said this, but I'm not
sure. Elizabeth, maybe.
4231. Q. What services...I'm just looking,
and I'm happy to have you turn it up. I'm looking

at an entry on July 14, 2006.

MR. KRAMER: Do you need to look at it?
THE DEPONENT: No, but I'll tell you the
two things from my recollection. She had

nothing to do with Kingston whatsoever.

She was a do-gooder more. She was doing
the Graeme Hall side of things and also
they were trying to do a concert, or set up
a concert in Barbados to raise money and
promote awareness of Graeme Hall or

turtles. I'm just saying, that's what she

was doing generically. I can't remember
exactly.

BY MR. RANKING:

4232. Q. So, your evidence under oath is that

she was not providing services in relation to the
subject matter of the litigation?
A. I'm just saying, I have no

recollection and I cannot believe that she went near
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this litigation.

4233.

BY MR. RANKING:
4234.

of tab A,

4235.

4236.

4237.

4238.

MS. ZEMEL: I don't mean to interrupt,
but it's almost 4:15. I just want to know
how long you're going to be.

MR. RANKING: I'm almost wrapping up. I

got a few more little things.

Q. If I can ask you to turn to page 110
there's an entry on October 9, 2008.
MR. KRAMER: The pages are sort of cut

off. What was the date again?

MR. RANKING: I think it's actually 8th
of October.

MR. KRAMER: The 8th of October, what
year?

MR. RANKING: '08. Page 110.

MR. KRAMER: I'm into October '08, I

don't see page 110. What date in October?
MR. RANKING: Well, I don't know. It's
the top, it's up here. I'm happy to hand

mine across.

MR. KRAMER: Just read it to me.

MR. RANKING: What it says 1s it says,

"K. William McKenzie matter" and I believe
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it's the 8th of October, 600969 "K. William
McKenzie, reimbursement of cash given to

Kathleen and Davis in Miami, a disbursement

BY MR. RANKING:

4239.

4240.

BY MR. RANKING:

4241.

of $1,000".

Q. Do you have that?

A. I don't have it, but was this in A
or B?

0. I think it's in A.

MR. KRAMER: But go ahead.

THE DEPONENT: Go ahead.

0. I just wanted to confirm. Mr.

Silver had taken you through the cash payments to
Ms. Goddard. I take it there were similar cash
payments to Kathleen Davis?

A. I don't have a recollection, but I
know I gave her some cash because she had paid for
something and was desperate to get her credit
card...I think I reached into my own...anyway,
doesn't matter. Her credit card was about to...and
interest payments she was unhappy about. That's my

recollection.
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Q. But that was a cash payment as well,
correct?

A. I recall her being a bit, I'm not
going to say "desperate", but it was...I may have

gone to the bank and gotten the money out for her.
Normally, it would be, "Send the bills", but it had
gotten away from her.

Q. And was Kathleen Davis part of the
cooperation agreement as well?

A. You mean the cooperation with
respect to...

Q. The cooperation agreement upon which
Mr. Silver was examining you no less than an hour
ago.

A. Well, that's not what the $1,000...I
see. They all were. I mean, everybody was

cooperating at different points in time. You have

to be careful because I'm saying...I don't know what
date that is. There were varying levels of
cooperation.

Q. Well, the date was October 2008.

A. No, I understand. I'm saying I

think that was to pay for her blogging, Keltruth
protection.

Q. No, it wasn't actually. On the 9th,
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the following day, you actually paid money for the
web hosting.

A. Well, I'm just saying, you see
that's why I should never guess without looking at
it. But I still think that that thousand was the
same thing, but she had to make a payment that day
or the credit card...but you know what, I shouldn't
even be doing this. That's the best of my
recollection and I could be wrong.

Q. Well, was the $1,000 paid in
furtherance of the cooperation agreement in securing
Kathleen Davis' cooperation?

A. The $1,000 was to pay for a
disbursement.

0. No, I understand that that's how the
funds were going to be used by her. I'm not asking
how she was intending to use the funds. I was
asking, when you were paying the money, were you
paying the money in furtherance of the cooperation
agreement or was this a loan which you expected to
be repaid after she settled her credit card
statement?

A. Let's call it a payment from Peter
Allard to her that I was helpful on. That might be

the best way to do it.
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Q. Were you ever repaid?

A. One way or the other...I mean, it's
not a lot of money. I mean, she was desperate one
day...

Q. That's not my question.

A. I don't recall whether I was ever
repaid.

0. All right. We also dealt in your

last cross-examination with the Heaslet transcript,

and I'm just going to take you to one document that

Mr. Silver didn't take you to it. It's one of the

last documents under Exhibit H.

BY MR. RANKING:

4253.

4254.

MR. KRAMER: So, what's the date?

MR. RANKING: August 12.

MR. KRAMER: Okay, August 12, '07, 7:47

a.m.

0. Right. You can read from the
bottom, Mr. McKenzie. This is an email dated August

11, and the subject is the Peter Simmons

conversation.
A. Yes, I read it.
Q. Mr. Heaslet is telling you on August

11 that he'll be talking to Peter Simmons on Monday,
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the 13th, to discuss his impending disassociation
with Friends of Graeme Hall, correct? And in
response to that, I take it you wrote to him by
email dated August 12 at 7:477

A. I don't recall the email, but it
certainly looks like I did.

Q. And in that email, isn't the first
thing that you are suggesting to Mr. Heaslet that
the call be tape recorded?

A. Well, I'm suggesting to him that he
consider it seriously, yes.

0. And I take it that as a consequence
of your email on August 12, that Mr. Heaslet did in

fact tape record the telephone call on August 13,

correct?

A. Sorry, you said as a result of my
email?

Q. Yes.

A. I can't say what his thinking was.

0. We know that the call was taped,
correct?

A. We have a transcript of it.

Q. And that was in accordance with what

you would have wanted based on your email dated

August 12, isn't that fair?
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A. Well, as it says in there, now that
he's threatened me, threatened John Knox, and they
had already threatened Peter, now they're going to
threaten poor old Stuart. Where is this going to
stop? And I'm just saying that was a suggestion
that he certainly consider...

Q. That wasn't my question. You wanted
the call to be taped, correct?

A. It's his decision.

Q. Fair enough. My question was isn't
it in fact the case that you wanted the call to be
taped?

A. I don't recall.

Q. I'm not asking if you recall. I'm
asking you today. You wanted the call to be taped,
isn't that fair, sir?

A. That puts a control into it. I can
only go what's there, which is, "You guys thought of
this?" "You decide, Stuart, because it's your
friend, not mine."

Q. Wait. That's not a fair answer.

How can you possibly suggest to me, sir, under oath,
that you wrote an email August 12, saying, "Have you
thought of this?" when you knew on August 10 that

the first call had been taped. You knew that, sir.
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A. I did»

Q. Well, let's go back. I can't
believe that we're having to do this, but let's go
back and look at all of the other documents under
Exhibit H. And we know from the earlier dockets
that Ms. Ware obtained a copy of the August 10th

revised transcript on August the 10th.

A. She did?
Q. Yes.
A. Okay, so let's just go through that.

I might have read through it. I didn't come to the
same conclusion that you did.

Q. Well, in fact, all of them may not,
in fact, be here. But in any event...

A. Where is Sunny's email to me? Okay,
we have August 8th, he says, "I got a call from
Peter Simmons."

Q. I'm going to stop you for a moment.
This is not a complete compilation of all the
emails.

MR. KRAMER: This is from Ms. Duncan.

BY MR. RANKING:

0. This is from Ms. Duncan, but I can

tell you that you received from Mr. Heaslet an email
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on August 10th that talked about the August 10th

tape recording. Do you recall that?

A. Can you show it to me?
Q. I don't have it here.
A. You know what, when I saw these in

Ms. Duncan's affidavit, I didn't recall any of them
at all. But anyway...

Q. In any event, what I'm going to
suggest to you, sir, and I don't want to be unfair
to my fellow counsel, Ms. Zemel, because...here it
is right here. I apologize, it is actually here; it
is at the very last document to this exhibit. I'm
taking you to the last document. On August 10th,
Mr. Heaslet writes to you at 8:10 p.m. and he
states, this is the last document,

"...Here are some clarifications to the

transcript of my conversation with Peter

Simmons this morning..."

And that's on Friday the 10th. And you recall the
last time I examined you, you and I did not come to
any agreement with respect to production of the
unredacted copy, which we now see was copied to Mr.
Allard. So, I'm going to suggest to you, sir, that
you knew as of August the 10th that the first call

had been made and you were imploring Mr. Heaslet in
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your August 12th email to continue taping the next
call so that you could use that transcript in this
proceeding as evidence of the threats against you,
isn't that fair, sir?

A. Well, we're in court in August 10,
right?

Q. I'm not asking you if you were in
court, for goodness' sake, Mr. McKenzie.

A. I'm trying to get the date in my
head. So, you're saying at 8:10 p.m. I got an
email. Maybe it arrived, but I'll tell you
something, I was drinking beer by then. So, I'm
saying...I'm trying to establish here...the
transcript the next morning I might have seen on the
11th, possibly. I'm just saying, because my habits
are...and I don't recall that, but it makes sense.

Q. All right. So, let's accept your
evidence that the following morning on the 1lth you
saw it...

A. Wait a minute, not the transcript.
I'm saying it looks 1like I sent Sunny a copy of the
one that had come in the night before. I go online
at 10:00 in the morning and said, "Here, what do you
think, Sunny?"

Q. Where do you see this is being sent
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to Sunny? This is your further email...

A. No, go inside, okay? In other
words, I'm looking at...there's an email.
0. Fair enough. We know from your

email on August 11 that you sent the August 10th
email to Sunny Ware at 10:12 a.m., correct?

A. That looks like it. So, I said,
"What do you think?" or something like that, "Take a
look™.

Q. And then the following day, on the
12th, I'm going to suggest to you, sir...

A. I get up the next morning and send

an email saying, "Shouldn't you guys be taping

these..."

0. These further conversations, isn't
that fair?

A. There you go. That looks like what

happened. So, that's the best...and I don't have a
recollection of it, but I'm just saying I'm with you
following through the stuff. But I thought you said
I had received a transcript, and I don't see it
there, but...you know what, I don't recall anyways.
Q. The transcript that you received,
sir, was the transcript that you forwarded to Sunny

Ware on Saturday morning.
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A. No, that doesn't look like what
happened. It looks like I sent her a copy of the
email that I received, read that morning.

Q. Well, if I take you back, I'm not
going to do it because I don't have your dockets
here, but I will you take you to the dockets of
Sunny Ware on August 10, said that she was reviewing

the transcript of the call.

A. She was?
Q. Yes.
A. I'm saying I don't agree with that

either, but I'm just saying...

Q. Is Ms. Ware under your power or
control?

A. No.

Q. Is she still employed with...

A. No, she's retired.

0. Okay, we'll examine her under Rule
39.03. 1In any event, what I do know, sir, and what

I think you agree with, is that you sent this email
on August 12th at 7:47 in which you were suggesting
that the call be taped, correct?

A. Didn't we already say...I don't
recall the emails, but it says, "Shouldn't the call

be taped?" so that's a reasonable assumption,
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presuming everything else is correct.
Q. And did you have any discussion with
Mr. Heaslet about taping the calls either before or

after that email?

A. I don't recall even...I see I got an
email from him in the docket. I don't recall any of
it.

Q. If I can just ask you, changing

topics entirely, to turn to paragraph 35.

BY MR. RANKING:

4286.

MR. KRAMER: Of his affidavit?
MR. RANKING: Yes.
Q. You deal with providing us a summary

of the amounts billed and collected. And you refer
to Exhibit I, but I'm not clear from looking at
Exhibit I what you are referring to.
MR. KRAMER: I can probably help you.
THE DEPONENT : No, it's the same trust
statement we've been looking at.
MR. KRAMER: In Exhibit I, buried in the
middle of it, there's one big comprehensive
trust statement kind of in the middle of
Exhibit I and that's what he's referring

to. It doesn't have a page number, but
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it's the trust statement that starts April
20, '07 and goes to February 23, '09.

MR. RANKING: Perhaps we could do it
this way, i1if you could just identify that
for me after the examination and then I'll
let Ms. Zemel start.

MR. KRAMER: Sure. It's about two
thirds of the way through Exhibit I and

it's the only one with those dates.

MR. RANKING: And it starts with what
date?

MR. KRAMER: April 20, '07.

MS. ZEMEL: It's behind the February

23rd, 2009 account.

MR. RANKING: Thank you.

Q. Lastly, when you customarily send
to your clients, Mr. McKenzie, your

as a partner of the Crawford McKenzie firm,

I take it, was to include trust statements?

MR. KRAMER: I think he was asked that
and I think he said yes.
THE DEPONENT : I was asked that exact

question.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4291.

K.W. McKenzie - 1182

MR. RANKING: And if he was, then I
stand corrected. I don't want to re-go
over all this. Thank you, those are my

questions.

CONTINUED CROSS-EXAMINATION BY MS. ZEMEL

4292.

4293.

4294.

4295.

BY MS.

0. Just for the record, it's now 4:30

and I will try to finish by 5:00, but if I'm not,

I'm asking Mr. McKenzie to stay. I know he needs to

leave, but I must finish my cross-examination.

argument.

record.

ZEMEL:

A. I cannot.
Q. I'm not going to get into the
I'm just going to make that for the
MR. KRAMER: I'm going to say before we

begin that Mr. McKenzie has been clear
since Monday that he couldn't stay past
5:00 on Wednesday. It's unfortunate that

we're in this situation, but...

MS. ZEMEL: I understand. I'll do my
best.

MR. KRAMER: I'm sure we can finish.
MS. ZEMEL: I will try.
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Q. All right, Mr. McKenzie, can I just
take you to your April affidavit.

MR. KRAMER: Okay, we got it right here.

ZEMEL:

0. And I believe we're looking at
paragraph 6 of that affidavit, where you state,

"...Ms. Duncan was involved in the Nelson

Barbados file with regard to work relating

to the security issues in 2008. 1In

addition, she handled the motion heard by

senior regional Justice Brown on April 1,

2009, and has remained in charge of that

motion thereafter seeking costs, et cetera,

et cetera..."
Is that accurate, to the best of your knowledge?

A. Yes.

Q. Ms. Duncan gave evidence regarding
the Justice Brown motion, except for actually
arguing the case, you were the one who prepared all
the materials, the factum, the arguments, et cetera.
Is that correct?

MR. KRAMER: Is it correct that that's

what she said or is that correct that

that's what happened?
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ZEMEL:

0. Do you agree with that evidence that
she gave? Is that, in your opinion, true?

A. My recollection she was the face,
each time there was something to be done with the
court, she did it. And the documents would have
been prepared under both of our supervision, to the
best of my recollection, by Stacey Ball, who
can...because I think they were her affidavit, she
can knock off an affidavit with the best of them and
she works for the firm.

Q. So, in other words, by "face" what
do you mean? Is her evidence correct or not? Do

you agree with her evidence?

A. Well, I don't know what her evidence
was. ..

Q. I just told you what it is.

A. Yes, I'm not going to...let's not do

that, because I don't want to argue with you that
your recollection may be different from what really
happened. But what I want to say...

Q. No, I'm not asking you what you want
to say. I'm just asking you to answer me if you
agree with that, I want to know if you're taking the

same position. Because that position seems to be
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different than the one you're taking in your
affidavit at paragraph 6. I would like to know if
in fact it's true that except for arguing the
motion, Jessica Duncan had no involvement in the
Justice Brown motions, because there were two
motions, I'm going to say "motions".

A. I think the record will show, I
haven't reviewed it, that she appeared a number of
times and I wasn't with her. On April 1st, we both
appeared. Now, that is my best recollection without
going through all the dockets, which probably we
don't have time to do right now.

Q. I'm not going to take you through
the dockets. I'm just asking you, did you prepare
the materials that were presented before Justice
Brown on the motions of April 1st?

A. I don't recall even what the
materials were. I haven't seen the file lately.
Stacey Ball, I'm sure, would have pulled them
together as she does very well, because it was Jjust
a bunch of stuff. And both Jessica Duncan and I
would have been aware of what she was doing.

Q. Okay, that's fine. Jessica Duncan
also testified that you had told her that you had no

involvement with the blogs that were the subject
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matter of the Brown motion. Do you agree with that?
MR. KRAMER: Do you mean did he tell

that to Duncan?

BY MS. ZEMEL:

4305. Q. Yes, did he say that to Duncan.
A. Here we go, involvement...I don't

know what her version of involvement is, but...

4306. Q. What did you tell her?
MR. KRAMER: She just wants to know did
you tell Duncan that you had no
involvement. That was the question.
THE DEPONENT: On the subject matter of
the motion, what I was accused of, to the
best of my recollection, because I don't
have it here, I told her not guilty, would
be the best of my recollection. I was
being accused of something, focused, and

I'm saying yes.

BY MS. ZEMEL:

4307. Q. Okay, I'm not asking you what you're
accused of. Let me ask you this. As you mentioned,
you were present on April 1lst when Jessica Duncan

argued the motion?
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A. I was.

0. And you listened to her submissions?
A. All of the submissions.

Q. And according to Jessica Duncan, her

submissions were based on information that she

obtained from you. Is that correct? Is that true?
A. Well, is there a transcript,
because...
Q. I'm not going to take you to a
transcript, Mr. McKenzie. I'm just asking, did you

tell her or give her the information that she needed
in order to argue that motion?
MR. KRAMER: I'm a bit confused by your
question. Wouldn't it be the evidence that
was filed that would be the information she

needed? You mean in addition to...

ZEMEL:
0. Yes. Well, let me ask you this...
MR. KRAMER: Hold on a second. Are you
asking about the argument she made, did he
give her the argument?
MS. ZEMEL: Yes, I can tell you, and I
can just paraphrase right now. The basis

of her argument was there was no evidence
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to connect Mr. McKenzie and/or the McKenzie
law firm and/or the plaintiff to the blogs
that were the subject matter of that
motion. That was the paraphrase.

MR. KRAMER: But presumably she was
saying that based on the evidence...she was
saying to the judge, "There's no evidence
in the record before you about Mr. McKenzie
doing it". You're asking him if
he...you're saying that she said to the
judge there's no evidence beyond the
record?

MS. ZEMEL: I'm just telling you
what...I'm not going to get into the
wording. The transcript will show what it
is.

MR. KRAMER: I'm just not clear what
you're asking. That's why I'm asking for
clarification.

MS. ZEMEL: I'm just saying that Jessica
Duncan appears to say that all the
arguments she put forward before Justice
Brown on April lst were based on
information that she obtained from Mr.

McKenzie, whether in writing or in any
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discussions that she had with him.

ZEMEL:

Q. Is that true? Did you tell her,
"This is everything you need to know. Go argue"?
This is basically what she testified, I'm
paraphrasing, under oath. Do you disagree with
that? I just want to know what your version of the
events is?

A. You guys argued your case. She
defended partly by saying there's no evidence, and
the judge agreed and dismissed your motion.

Q. Yes, I'm not asking you that, Mr.
McKenzie. You haven't answered my question. I just
want to give you an opportunity to respond to the
evidence that...

MR. KRAMER: You know what, I'm going to

object to the question. I don't know what

it is that you're asking. I don't know
what it is that you say she said. In any
case, presumably, the argument she made was
based on the case that was before the
court, which was, I presume...whose
affidavit was it?

MS. ZEMEL: It doesn't matter. Mr.
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Kramer, you weren't here. I just want to
know...I'm just giving him an opportunity
to respond to her evidence.

MR. KRAMER: Your question, to my ears,
is incomprehensible. I don't know what
you're asking.

MS. ZEMEL: I'll try to explain it
better. I asked Ms. Duncan what steps she
took to investigate the allegations that
were set forward in our motion record that
was before Justice Brown. She said that
the steps that she took were talking to Mr.
McKenzie and Mr. McKenzie said all these
allegations are not true...

MR. KRAMER: But wasn't there an

affidavit filed about it?

MS. ZEMEL: There's an affidavit, I
believe. ..
MR. KRAMER: Isn't that what the judge

relied on, the affidavit?

MS. ZEMEL: Whatever the judge relied on
doesn't matter. I'm asking this question.
It has nothing to do with...

MR. KRAMER: Don't answer the question.

The question doesn't make any sense.

/R
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MS. ZEMEL: Okay, fine, don't answer the
question. So, he's not going to respond to
what she said, then?

MR. KRAMER: I'm happy to have him
answer questions i1if you put a question that
makes any sense. Look, there was a motion

before the judge...

MS. ZEMEL: I'm moving on...
MR. KRAMER: No, you're not going to
move on. I'm going to make it clear the

nature of my objection. There's a motion
before the court, there's evidence filed,
the judge made a decision. The judge, I'm
sure, made a decision on the basis of the
evidence that was before him. I don't know
what you're asking this witness.

MS. ZEMEL: Okay, I'm going to move on.
I don't have time to explain it. I'm Jjust
going to move on.

MR. KRAMER: Okay.

Q. If I can take you to Exhibit A of

Jessica Duncan's affidavit, please.

MR. KRAMER: Okay, we have Exhibit A.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MS.

4325.

4326.

BY MS.

4327.

4328.

4329.

K.W. McKenzie - 1192

ZEMEL:
Q. These are the dockets from BMC 543.
I'm just going to take you to a few of these
dockets. So, the first one I would like to refer

Mr. McKenzie is on November 17, 2005, page 5 of that

exhibit.
MR. KRAMER: November 17, 20057
MS. ZEMEL: Yes, docket entry 488765.
MR. KRAMER: We have it.
ZEMEL:
Q. Okay, so docket entry by Mr.
McKenzie. It says,

"...Review points of dispute, call client
for update..."

Who is "client" here? What do you mean by client?
A. I don't recall.
0. And with respect to another docket

further down on December 14, 2005, again by Mr.

McKenzie. ..
MR. KRAMER: Hold on, it's not the same
page.
MS. ZEMEL: No, it's page 10. Docket

number 492193.
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ZEMEL:
Q. It says,
"...Call client to update re press release
(delayed) ..."

Do you know who that client is?

A. I don't recall.
MS. MORSE: What date was that?
MS. ZEMEL: December 14, 2005.
ZEMEL:
Q. Okay, moving on to page 14.
MR. KRAMER: Some of the pages are cut
off. I got 14.
ZEMEL:

0. The bottom of 14, the last docket on
February 8, 2006, says, from Mr. McKenzie,
"...Emails from JK re Iain Deane email.
Email to Brian Case, review documents in
Deane v. Knox case..."
Do you have any recollection or can you tell me
anything about these particular emails re Iain Deane
and the Deane v. Knox case?
A. I don't recall.

0. You were aware that there was a case



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4335.

4336.

4337.

K.W. McKenzie - 1194

pending before the Barbados court between my client,
Mr. Deane, and Marjorie Ilma Knox during that
period?

A. I have been made aware that there is
a case. I'm not sure when I knew, so...it's
reasonable to assume that I knew then, but I don't
recall.

Q. Is it possible that "review
documents in Deane v. Knox case" 1is regarding that
particular action?

A. As I said, I don't recall, but
that's likely, as likely as not.

Q. Thank you. Can you turn to page 18,
March 21, 2006 entry? There's an entry number
501677. It says,

"...Blogging, research re garbage laws and

wire tap laws in Barbados..."

In comments, "Inconclusive". Why were you
researching garbage laws and wire tap laws in
Barbados?

A. I don't recall, but there must have
been a reason.

Q. There must have been a reason,
that's true. Can we turn back to page 5 of Exhibit

A. On November 8, 2005, there's an entry by lawyer
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12, that's Sunny Ware? Lawyer 12, that's Sunny
Ware?
A. I'm not sure, but...

4338. Q. It might be. And it says,
"...Preparation of reporting letter
dictated by KWM, encrypt report and account
and email to KWM..."

Do you know what this reporting letter refers to?
A. I don't recall.

4339. Q. How could we get a copy of that
reporting letter? Is there a way that we can get a
copy of that reporting letter?

MR. KRAMER: Well, you heard all the
evidence. Mr. McKenzie doesn't have the
file. If it's in the file, I guess you can

get it from Mr. Epstein.

BY MS. ZEMEL:
4340. Q. My next question would be why does
it say, "Encrypt report and account and email to
KWwM"? Why was it encrypted?
A. Well, my suspicion is I was in
Barbados, because as I was saying, and I don't
recall this, but I'm saying we started to use

encryption at a certain point...
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Q. So, that's why...you're in Barbados
and you're concerned about someone reading your
emails, is that what you're saying?

A. It became a concern, generally.

Q. Well, with regard to all the
undertakings to search the files, I would like to
search for, particularly, a copy of that reporting
letter or the email to KWM that I guess encrypts the
report.

MR. KRAMER: Well, I don't think there's

any undertakings by Mr. McKenzie to search

the firm's files for that. I presume that
was from Ms. Duncan's undertakings. He
said he's going to look through his garage
to see 1f there's anything other than
what's in the firm's files, but I can't
imagine that would be there.

MS. ZEMEL: No, what I'm asking for is

the specific undertaking when your firm,

Mr. Kramer, reviews all the documents you

get from Mr. McKenzie to search for that

particular letter and to produce it.

MR. KRAMER: Hold on a second. I don't

think we've given any such undertakings.

MS. ZEMEL: I'm asking for it now.
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MR. KRAMER: You want an undertaking for
him to do what, to go through the firm's
files?

MS. ZEMEL: No, to go through the files
that he has.

MR. KRAMER: You mean just the files

that are in the box here?

MS. ZEMEL: No, whatever he has.

MR. KRAMER: That's the files he has.
MS. ZEMEL: He also has, or might have,
other files. So, when he searches, because

he's already given an undertaking to
search, I would like an undertaking to
search and produce that letter if he has
it.

MR. KRAMER: Okay, just so we're clear.
There are undertakings outstanding that
he's going to scour his garage at home and
see if there's anything he has that hasn't
been produced. There may be nothing, there
may be something. If he happens to see
this when he's doing that, we're happy to
produce it.

MS. ZEMEL: Thank you very much, Mr.

Kramer.

Uu/T
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ZEMEL:
Q. And then if you move on, on November
9, 2005, there is an entry by him, by Mr. McKenzie,
it says,
"...Meet with Canadian High Commissioner,
review Raymond contract and drafting
pleadings..."

Why were you meeting with the Canadian High

Commissioner?
A. I don't recall.
0. Are we talking about the Canadian

High Commissioner to Barbados?

A. Yes.

0. After that, "Review Raymond contract
and drafting pleadings", do you recall what that
refers to?

A. No.

Q. So, you don't know what the Raymond
contract and what pleadings you were drafting?

A. No.

Q. Well, again, while searching for
your records, if you find them, in particular the
Raymond contract and drafting pleadings, I would
like a copy of those.

MR. KRAMER: It seems inconceivable to
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me that he would find those, but we've

given an undertaking that any documents
that he finds that relate to the Nelson
Barbados file are going to be produced.
MS. ZEMEL: I know.

MR. KRAMER: And I don't think there
going to be a lot of them, but whatever

they are, they will be disclosed to

everybody. And if that's in there, you
have it.
MS. ZEMEL: I can tell you, I'm just

asking for those things.

MR. KRAMER: That's fine. But there

1199

's

'11

's a

general undertaking; you don't have to ask

specifically. If you want to, you can go

ahead. But if we get any further documents

for this file, they're going to be

disclosed.

MS. ZEMEL: That's fine.
ZEMEL:

Q. November 14, 2005, just further
down, on the same page. It's November 11, 2005,
apologize.

MR. KRAMER: Got it.

I
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BY MS. ZEMEL:

4358. Q. It says,
"...Meet with Adrian Loveridge, strategize
with PA resettlement..."

Who is Adrian Loveridge?

A. A tourist guy, best of my
recollection.
4359. Q. A tourist guy, did you say?
A. Well, he's in the tourism industry.
4360. 0. Tourist guide?
A. I'm sorry, I said "guy", but

involved in the tourism industry in Barbados.

4361. Q. Why were you meeting with him and
charging Mr. Allard for it with respect to this
particular matter?

A. I don't recall, but it was
undoubtedly with respect to some of these other
things we were doing.

4362. 0. And what is the other things that
you were doing?

A. Well, we were working on the nature
sanctuary, trying to turn it into a park, trying to
oppose...somebody was going to poison it with
chlorine. There was also a medical clinic and I

can't remember the name of that.
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Q. Let me just ask you this. Did you
meet with him because he had anything to do with the
Kingsland Estates matter?

A. I don't recall, but it's extremely
unlikely.

0. Did you meet with him because he
happens to be someone who blogs or writes blogs
about Barbados?

A. I don't recall. They have internet
presence in the tourism industry.

Q. That's not what I'm asking. Do you
know Adrian Loveridge to write blogs respecting
anything to do with this action?

A. You know what, I can't recall.

Q. Do you know Adrian Loveridge to
write blogs on the Barbados Free Press blog? Do you
know that, whether he writes blogs on that
particular blog?

A. I can't recall.

Q. I'll take you to another entry. The

entry is April 6, 2006.

MR. KRAMER: April 6, 2006. 1In the
same. ..
MS. ZEMEL: Same exhibit.

MR. KRAMER: Okay, I've got it.
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ZEMEL:
Q. There's an entry, one entry, I

believe page 6...

MR. KRAMER: Page 20, April 6.
MS. ZEMEL: Page 20, April 6, I
apologize.

ZEMEL:
Q. The entry says,

"...Discussion with bloggers..."

What discussion were you having with bloggers?

A. I don't recall, but the same kind of
thing Mr. Roman asked me about.

Q. Who were the bloggers that you were
having discussions with?

A. People that sent us the bills for
doing all that kind of work.

Q. The people that send you bills for
doing what kind of work? I don't understand.

A. Well, there's all these entries
about blogging, so I must have talked to somebody in
that same sphere, to the best of my recollection,
but I don't recall.

0. April 23, 2006. There's an entry,

it says,
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"...Communicate with Nathan and BFP..."

What does BFP stand for?

ZEMEL:

Barbados

MR. KRAMER: I believe this exact
question was asked earlier.

MS. ZEMEL: No, it wasn't.

MR. KRAMER: I'm pretty sure it was. I
don't see it, though.

THE DEPONENT : Anyway, I don't recall.

0. Is it possible that BFP stands for
Free Press?

MR. KRAMER: Yes, this exact issue was
discussed and asked.

MS. ZEMEL: Mr. Kramer...

MR. KRAMER: I'm telling you it was.
I've been here for three days. And he
already said there was a whole discussion
about it.

MS. ZEMEL: Mr. Kramer, I have to tell
you, I took very specific notes. If it's
true, I apologize, but Jjust...

MR. KRAMER: Do you know if BFP is
Barbados Free Press?

THE DEPONENT : I can't recall.
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ZEMEL:
0. May 16, 2006.
MR. KRAMER: Is that page 247
MS. ZEMEL: No, that would be, I
believe, page 25.

ZEMEL:

Q. Entry number 507767. It says,

"...Travel to Barbados, call with JM re

points for town hall meeting. Review new

Deane affidavit and draft response..."
Which Deane affidavit are you reviewing?

A. I don't recall.

0. Do you know if that refers to Iain

Deane, my client?

A. There's a lot of Deanes.

Q. That's why I'm asking.

A. Yes, so I don't recall. 1It's a big
family.

Q. And again, May 28, 2006, there's an

entry there. It says,
"...Many calls re BFP re politics websites
and racism issues..."

Does that assist you to remember what BFP means?

A. No.
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4385. Q. One more thing. August 27, 2007.
There's an entry by Sunny Ware, so it's lawyer
12...now, that might actually be in Exhibit B. You
know what, let's just leave that for a minute,
because it's going to take me a while to find. So,
we'll move on. Who is Anthony Reyes, do you know?

A. I don't recall.

4386. Q. Well, let me take you to the entry
on September 9, 2007. To be fair to you, I want to
make sure it's in Exhibit A and not B.

MS. MORSE: It is in Exhibit A.

BY MS. ZEMEL:
4387. Q. Okay,
"...Emails and calls to JG, JK, PA, Nathan,
ARC, Anthony Reyes, Kathy and Ian Davis,
review Kel. blog and emails..."
Does that help to assist you to maybe put in context

who is Anthony Reyes?

A. No.
4388. Q. What does "ARC" stand for?
A. I don't recall.
4389. Q. That's fine. When you were being

examined by Mr. Silver, you mentioned that in

February of 2009, you and Marc Lemieux had returned
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from England. Did your trip to England have

anything to do with the Kingsland matter?

A. Zero.

MR. KRAMER: He was already asked that.
BY MS. ZEMEL:
4390. Q. So, you're aware my client resides

in England, correct?
A. It had nothing to do with that, I
guarantee it.
4391. Q. Okay, I just wanted to check that
out. That's fine. I appreciate that, Mr. McKenzie.

April 22, 2006, Exhibit A again.

MR. KRAMER: So, we're back to April '06
again.

4392. MS. ZEMEL: Yes, April 22. And that's
on page 21.
MR. KRAMER: Okay.

BY MS. ZEMEL:

4393. Q. There's a docket there that says,

"...GHNS strategy memo and JM memo to Peter
and to bloggers; blogging; Nathan and water

issues...'

What's the "GHNS strategy memo and JM memo to Peter
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what does that refer to?

A. I don't recall exactly, but that

looks all to do with the nature sanctuary, water

getting polluted, Graeme Hall Nature Sanctuary,

that's my daughter, JM.

1207

was

and

Q. JM is your daughter? You mean...
A. Jennifer McKenzie.
Q. Jennifer McKenzie.
A. So, my best guess is that it has

nothing to do with Kingsland.

0. All right. Who is Don Mitchell?

A. A judge from the Caribbean who I

consulted with and retained and brought him up to

Canada as an expert to discuss things with and

review the video recordings or some of them for

various opinions that he was assisting me with.

0. So, that was with respect to that

whole motion regarding the video recordings, et

cetera?

I just want to be clear...I want to know

who he is.

Blakes,

A. Yes.

what they did in that one,

mention it here.

5:

00.

0. So, there you go,

I will finish up right now.

I have a sore point about

but I won't

Mr.

McKenzie,

it's
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A. Can I put one statement by way of

re-examination on the record and then I'm done?

MR. KRAMER: Sure.

MS. ZEMEL: Is this a re-examination of
myself or is it another...

THE DEPONENT: No, I've been here for
three and a half days and nobody asked me
about this.

MR. KRAMER: Okay, we'll pay this part
of the transcript.

MS. ZEMEL: No, that's not the...it's
just that none of the other lawyers are
here, I just want to put that on the
record.

THE DEPONENT: I was asked about a
conversation meeting with Richard Cox at a
certain point. And Mr. Silver did give me
a release from the confidentiality that he
and counsel at the time, and I had
forgotten to mention to him and I should
put it on the record that Richard Cox asked
me to call him shortly after that and I
did. And Richard Cox said, "I would pay
you $1.4 million to buy out Peter Allard's

interest", at which point I said, "What
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about Marjorie Knox?" He said, "Well, I'1l1l
foreclose. She's going to get nothing.
Doesn't she realize she's been whipped or
beaten or destroyed?" something like that.
I'm just saying, that was in the same
period of time and it came to my
recollection while I was being examined on
it and it never went there. So, I'm just
saying, that's my statement.

MS. ZEMEL: Before you leave, and you
make a statement, Jjust to be fair to Mr.
Silver who is not here, and you're making a
reference to his client, I just want to be
fair to him, that we make the statement
clear. I'm assuming he would want to know
when that took place.

THE DEPONENT: Yes.

MR. KRAMER: Well, presumably, it was
the conversation that Mr. Silver put to
him.

THE DEPONENT: I had a meeting. Mr.
Silver asked me about the meeting, and we
looked at the dockets and I think we got it
right. And I left the meeting because Mr.

Cox asked me to call him later so that we
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could talk one-on-one, instead of in front
of all the people. And that's a specific
recollection that I have of what Mr. Cox
told me. That's all. So, I just want to
complete the record, while I remember it.

4402. MS. ZEMEL: Okay. Thank you.
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