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ENDORSEMENT

[1]  The Plaintiff seeks leave to appeal the order of The Honourable Justice Shaughnessy
made on December 3, 2008, pursuant to Rule 62.02(4) of the Rules of Civil Procedure. 1did not
grant leave and these are the reasons that follow.
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2 In the motion before Shaughnessy J. the Plaintiff sought the release of copies of wdeo-
!a;]’mmkmdmingmwmnaﬁomofvmiousaﬂiMMmeadOsdemad&whichwdm
tapes had been sealed and deposited with the court pursuant to an earlier order made.by
Shaughnessy J. Only partial relief was granted by Shaughnessy J. arising from that motion,
essentially allowing access.

BACKGROUND
[3] This action was commenced in February 2007. The Plaintiff is an Ontario company.

[4] There are a multitude of named Defendants, most of which or whom are located in the
Barbados. :

[5] In May of 2007, approximately 37 Defendants, represented by seven different law ﬁrms,
brought motions to challenge jurisdiction of the Ontario comrt. These motions were originally

returnable on August 14, 2007.
[6] InMay of 2007 Shaughnessy J. was appointed case management judge.

[7]  The August 14, 2007 return date was postponed at the Plaintiff’s request and new dates of
January 14 and 15, 2008 were provided for the hearing of the jurisdiction motion.

[8] In August of 2007 an issue arose with respect to whether counsel for the Plaintiff and its

affiant had received threats regarding their participation in the action. Particulars of the alleged
threats were requested by some of the Defendants’ counsel at that time. On November 19, 2007,
counsel for the Plaintiff served motion materials with respect to directions regarding the location
of the cross-examinations, providing particulars of the threats.

[9] Motions were heard before Shaughnessy J. on January 14, 15, 17, and 18 in 2008, not on
the jurisdiction issue but on procedural matters. A lot of the time spent on submissions
apparently involved the alleged threats.

[10] Shapghnessy J. made & number of orders, all of which the Plaintiff moved for leave to
appeal. That motion was dismissed by Howden J. in June of 2008,

[11] There was a further motion in October of 2008 before Shaughnessy J. who ruled on the
manner of videotaping the cross-examminations and the custody of the tapes, Shaughnessy I. was
“concerned about the integrity of the process relation to this proceeding and the potential for the
videotapes to be explaited by third parties”. It is significant that that order was not appealed.

[12;| The cross-examination of the Barbadian affiants proceeded in Barbados from October 27
until October 31 of 2008. Other affiants were cross-examined on November 3 and 4 of 2008 in
Toronto. The tapes were sealed and filed with the court as had been ordered by Shaughnessy J.

[13] By letter dated November 5, 2008 counsel wrote to Plaintif’s counsel that Shaughnessy
J.’s endorsement made it clear that any motions arising from the cross-examinations were to be
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brought promptly and that Shaughnessy J. had indicated that he was not prepared to adjourn the
hearing date for the jurisdiction motions scheduled for the week of December 8.

[14] By letter dated November 6, 2008, Plaintiff’s counsel corresponded .staﬁng that hc
wantedtorevicwauvidmtapesinordertoprepareanophﬂonforhischeutandobtmn
instructions. He asked to have the videotapes circulated. The Defence counsel did not consent
to this request by letter dated November 10, 2008.

[15] OnNovemha'26,2008,Plainﬁﬂ‘scomsddelivcmdaNuﬁueofMot.ionﬁJramnfmence
mﬂwi&Shaug]masyJ.schedﬂedforTh&day,Dwanbaz,zoos,wmwsoughtmmda
releasing copies of all video tapes of the cross-examinations.

[16] In his reasons released December 3, 2008, Shaughnessy J. granted some access to the
tapes. Heagainremindedoomselﬂm:materialsfmmtheamionhadfoundtheir“‘rayogtoblogs
and websites and indicated that he was prepared to take measures to protect the integrity of the
process.

[17] Sha.ughnessy].madeanorde:bywhicha:eahnicimwouldbeavaﬂablewc@mnmingat
8:30 a.m. commencing on Monday, December 8, 2008, and every day thereafter until the motion
was completed, allowing time to watch the videos.

[18] Mr Silver communicated to the court at the hearing of this motion that access to the
videotapes had been offered to Plaintiff’s counsel every day following December 2, 2008, but
that through no fault of Plaintif’s counsel, he was not available.

[19] The Plaintiff then sought leave to appeal Shaughnessy I.’s decision of December 33 2008,
which was heard before me on December 11, 2008. The December 8, 2008 date for hearing the
jurisdiction motions was aborted as a result.

PLAINTIFF’S POSITION

[20] The PlaintifPs position is that on December 2, 2008, Shaughnessy J. was obliged to
consider the sealing order afresh and that his failure to do so represents an error and one for
which leave should be granted.

[21] He essentially re-argued the motion which was earlier argued before Shaughnessy J. for
which an appeal of the order was not sought.

DEFENDANTS’ POSITION

[22] The Defendants’ position is that the Plaintiff’s attack on the sealing order is essentially a
corollary attack on the order made by Shaughnessy J. in October of 2008. It is their further
submission that the tests for granting leave to appeal have not been met. They also submitted
that Plaintiff’s counsel could not and did not provide examples which establish any issues with
respect to the accuracy of the transcripts and confirmed that Plaintiff's counsel was present at all



THE LAW
[23] Unda'Rnle62.02(4)oftheR:desafCivﬂPracedwemenwvingpanymustshowdthﬂ:

a) there is a conflicting decision by another judge or court in Ontario or elsewhere on the
maﬂainvdvedhﬂ:emposedapp&dmditis,inﬂwopinimofﬁmjudgehemingﬂ:e
motion, desirable that leave to appeal be granted; or

b) thaeappwsﬁuthejudgehwingthemoﬁmgoodrmonmdmbtthﬂwuwmﬁsofﬂ}e
mdainquesﬁonmdthepmposedappedinwlmmaﬂmofsuchﬁnportamha@m
his or her opinion, leave to appeal should be granted.

[24] Althoughaskedattheverystattofthemotionmtowhichgmundhewasrelyingonand
which facts he was relying on to support the ground, the court never really received a clear
submission, other than that both grounds were being relied upon. Much time was spent by
counsel for the Plaintiff re-arguing the issues that were clearly before Shaughnessy J. in October
of 2008.

[25] Therea]ﬂyisthﬂth:PhhﬁﬁislmmdﬂngamﬂmﬂaumkmShaughnmyJ.‘smda
of October 24, 2008 which was not appealed. The law is clear. Such collateral attacks are not
permitied.

[26] What is before this court is not a motion for a sealing order. It is a motion for leave to
appeal Shaughnessy J.’s order which essentially fine tuned his earlier order where sealing was
granted, in fact on the consent of the parties.

[27] With respect to the first prong of the test, although there are decisions involving sealing
orders, that is not what this leave application is about. It is about the procedure established by
Shaughnessy J., who was trying to balance access to the courts and significant issues of delay
with concerns about access to the videotapes.

[28] Transcripts of all of the cross-examinations are available. Further, Plaintiff’s counsel
arranged for Victory Verbatim, a reputable Toronto based reporting business who he selected to
attend in Barbados during the cross-examinations. No issue as to the accuracy of the transcripts
has been raised. Shaughnessy J. exercised his discretion properly and established a procedure for
access.

[29] There is no conflicting decision by another judge or court in Ontario or elsewhere on the
matter involved in the proposed appeal. In any event, even if there was, based on the facts
before the court, it would not be desirable on these facts that leave to appeal be granted.

[30] With respect to the second prong, Shaughnessy J. properly and fairly exercised his
discretion and came up with a procedure that halanced the interests of the parties. There is no
good reason to doubt the correctness of his order. Shaughnessy J. has been involved in this
matter as the case management judge almost from the start. He did not exercise his discretion
arbitrarily or capriciously. He did not proceed on wrong or inspplicable principles of law.
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{31] The matter does not stop here. Even if I felt Shaughnessy J. had erred, leave to appeal
should only be granted if the matter involves matters of such importance that leave to appeal

should be granted.

[32] Matters must be ones of general public importance that transcend the interests of the
immediate parties so as to require a decision by the Divisional Court. This is not such a case.
This is in fact a procedural matter within the context of 2 motion respecting jurisdiction. It does
not involve a matter relevant to the development of the law and administration of justice.

[33] Iindicated to counsel that should they not be able to agree on costs they can provide brief
written submissions and that due to my schedule, I did not expect to receive same before the end

of February.

C\7T A O\

Madam Justice J.EJ Ferguson

DATE: December 15, 2008
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